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l. INTRODUCTION

1. At its 86t plenary session (March 2011), the Venice
Commission adopted the Report on the Rule of Law (CDL-
AD(2011)003rev). This report identified common features of the Rule
of Law, Rechtstaat and Etat de droit. A first version of a checklist to
evaluate the State of the Rule of Law in single States was appended
to this report.

2. On 2 March 2012, the Venice Commission organised, under
the auspices of the UK Chairmanship of the Committee of Ministers
of the Council of Europe, in co-operation with the Foreign and
Commonwealth Office of the United Kingdom and the Bingham
Centre for the Rule of Law, a conference on “The Rule of Law as a
practical concept”. The conclusions of this conference underlined
that the Venice Commission would develop the checklist by, inter
alia, including some suggestions made at the conference.

3. A group of experts made up of Mr Bartole, Ms Bilkova, Ms
Cleveland, Mr Craig, Mr Helgesen, Mr Hoffmann-Riem, Mr Tuori, Mr
van Dijk and Sir Jeffrey Jowell prepared the present detailed version
of the checklist.

4. The Venice Commission wishes to acknowledge the contribu-
tion of the Bingham Centre for the Rule of Law, notably for the com-
pilation of the selected standards in part lll. The Commission also
wishes to thank the secretariats of the Consultative Council of
European Judges (CCJE), the European Commission against Racism
and Intolerance (ECRI), the Framework Convention for the Protection
of National Minorities and the Group of States against Corruption
(GRECOQO), as well as of OSCE/ODIHR and of the European Union
Agency for Fundamental Rights (FRA) for their co-operation.

5. The introductive part () first explains the purpose and scope
of the report and then develops the interrelations between the Rule of
Law on the one side and democracy and human rights on the other
side (“the Rule of Law in an enabling environment”).

6. The second part (ll, benchmarks) is the core of the checklist
and develops the various aspects of the Rule of Law identified in the
2011 report: legality; legal certainty; prevention of abuse of powers;
equality before the law and non-discrimination and access to justice;
while the last chapter provides two examples of particular challenges
to the Rule of Law (corruption and conflict of interest, and collection
of data and surveillance).

[
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7. The third part (lll, selected standards) lists the most important
instruments of hard and soft law addressing the issue of the Rule of Law.

8. The present checklist was discussed by the Sub-Commission
on the Rule of Law on 17 December 2015 and on 10 March 2016, and
was subsequently adopted by the Venice Commission at its 106th
plenary session (Venice, 11-12 March 2016).

A. Purpose and scope

9. The Rule of Law is a concept of universal validity. The “need
for universal adherence to and implementation of the Rule of Law at
both the national and international levels” was endorsed by all
Members States of the United Nations in the 2005 Outcome
Document of the World Summit (§ 134). The Rule of Law, as
expressed in the Preamble and in Article 2 of the Treaty on European
Union (TEU), is one of the founding values that are shared between
the European Union (EU) and its Member States.! In its 2014 New
Framework to Strengthen the Rule of Law, the European Commission
recalls that “the principle of the Rule of Law has progressively
become a dominant organisational model of modern constitutional
law and international organisations /.../ to regulate the exercise of
public powers” (pp. 3-4). In an increasing number of cases States
refer to the Rule of Law in their national constitutions.?

10. The Rule of Law has been proclaimed as a basic principle at
universal level by the United Nations — for example in the Rule of Law
Indicators -, and at regional level by the Organization of American
States - namely in the Inter-American Democratic Charter - and the
African Union - in particular in its Constitutive Act. References to the
Rule of Law may also be found in several documents of the Arab
League.

11. The Rule of Law is mentioned in the Preamble to the Statute
of the Council of Europe as one of the three “principles which form
the basis of all genuine democracy”, together with individual freedom
and political liberty. Article 3 of the Statute makes respect for the
principle of the Rule of Law a precondition for accession of new
member States to the Organisation. The Rule of Law is thus one of
the three intertwined and partly overlapping core principles of the
Council of Europe, with democracy and human rights. The close rela-
tionship between the Rule of Law and the democratic society has
been underlined by the European Court of Human Rights through dif-
ferent expressions: “democratic society subscribing to the Rule of
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Law”, “democratic society based on the Rule of Law” and, more sys-
tematically, “Rule of Law in a democratic society”. The achievement
of these three principles - respect for human rights, pluralist democ-
racy and the Rule of Law - is regarded as a single objective - the core
objective - of the Council of Europe.

12. The Rule of Law has been systematically referred to in the
major political documents of the Council of Europe, as well as in
numerous Conventions and Recommendations. The Rule of Law is
notably mentioned as an element of common heritage in the
Preamble to the European Convention for the Protection of Human
Rights and Fundamental Freedoms (ECHR), as a founding principle
of European democracies in Resolution Res(2002)12 establishing
the European Commission for the Efficiency of Justice (CEPEJ), and
as a priority objective in the Statute of the Venice Commission.
However, the Council of Europe texts have not defined the Rule of
Law, nor has the Council of Europe created any specific monitoring
mechanism for Rule of Law issues.

13. The Council of Europe has nevertheless acted in several
respects with a view to promoting and strengthening the Rule of Law
through several of its bodies, notably the European Court of Human
Rights (ECtHR), the European Commission for the Efficiency of Justice
(CEPEJ), the Consultative Council of Judges of Europe (CCJE), the
Group of States against Corruption (GRECO), the Monitoring
Committee of the Parliamentary Assembly of the Council of Europe,
the Commissioner for Human Rights and the Venice Commission.

14. In its Report on the Rule of Law of 2011,3 the Venice
Commission examined the concept of the Rule of Law, following
Resolution 1594(2007) of the Parliamentary Assembly which drew
attention to the need to ensure a correct interpretation of the terms
“Rule of Law”, “Rechtsstaat” and “Etat de droit” or “prééminence du

droit”, encompassing the principles of legality and of due process.

15. The Venice Commission analysed the definitions proposed by
various authors coming from different systems of law and State organ-
isation, as well as diverse legal cultures. The Commission considered
that the notion of the Rule of Law requires a system of certain and fore-
seeable law, where everyone has the right to be treated by all decision-
makers with dignity, equality and rationality and in accordance with the
laws, and to have the opportunity to challenge decisions before inde-
pendent and impartial courts through fair procedures. The
Commission warned against the risks of a purely formalistic concept of
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the Rule of Law, merely requiring that any action of a public official be
authorised by law. “Rule by Law”, or “Rule by the Law”, or even “Law by
Rules” are distorted interpretations of the Rule of Law.4

16. The Commission also stressed that individual human rights
are affected not only by the authorities of the State, but also by hybrid
(State-private) actors and private entities which perform tasks that
were formerly the domain of State authorities, or include unilateral
decisions affecting a great number of people, as well as by interna-
tional and supranational organisations. The Commission recommend-
ed that the Rule of Law principles be applied in these areas as well.

17. The Rule of Law must be applied at all levels of public power.
Mutatis mutandis, the principles of the Rule of Law also apply in pri-
vate law relations. The following definition by Tom Bingham covers
most appropriately the essential elements of the Rule of Law: “All
persons and authorities within the State, whether public or private,
should be bound by and entitled to the benefit of laws publicly made,
taking effect (generally) in the future and publicly administered in the
courts”.5

18. In its report, the Commission concluded that, despite differ-
ences of opinion, consensus exists on the core elements of the Rule
of Law as well as on those of the Rechtsstaat and of the Etat de droit,
which are not only formal but also substantive or material (materieller
Rechtsstaatsbegriff). These core elements are: (1) Legality, including
a transparent, accountable and democratic process for enacting law;
(2) Legal certainty; (3) Prohibition of arbitrariness; (4) Access to jus-
tice before independent and impartial courts, including judicial
review of administrative acts; (5) Respect for human rights; and (6)
Non-discrimination and equality before the law.

19. Since its 2011 Report was oriented towards facilitating a cor-
rect and consistent understanding and interpretation of the notion of
the Rule of Law and, therefore, aimed at facilitating the practical
application of the principles of the Rule of Law, a “checklist for eval-
uating the State of the Rule of Law in single countries” was append-
ed to the report, listing these six elements, broken down into several
sub-parameters.

20. In 2012, at a conference which the Venice Commission
organised in London under the auspices of the UK Foreign Office and
in co-operation with the Bingham Centre for the Rule of Law, it
launched the project to further develop the checklist as a ground-
breaking new, functional approach to assessing the State of the Rule
of Law in a given State.
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21.1n 2013, the Council of the European Union has begun imple-
menting a new Rule of Law Dialogue with the member States, which
would take place on an annual basis. It underlined that "respecting
the rule of law is a prerequisite for the protection of fundamental
rights” and called on the Commission "to take forward the debate in
line with the Treaties on the possible need for and shape of a collab-
orative and systematic method to tackle these issues”.6 In 2014, the
European Commission adopted a mechanism for addressing sys-
temic Rule of Law issues in Member States of the European Union
(EU). This “new EU Framework to strengthen the Rule of Law” estab-
lishes an early warning tool based on “the indications received from
available sources and recognised institutions, including the Council
of Europe”; “[in] order to obtain expert knowledge on particular
issues relating to the rule of law in Member States, the (European)
Commission ... will as a rule and in appropriate cases, seek the
advice of the Council of Europe and/or its Venice Commission”.?

22. At the United Nations level, following the publication of “Rule
of Law Indicators” in 2011,8 the United Nations General Assembly
adopted in 2012 a Declaration of the High-level Meeting of the
General Assembly on the Rule of Law at the National and International
Levels, recognising that the “Rule of Law applies to all States equal-
ly, and to international organizations”.

23. The sustainable development agenda with its 17 Sustainable
Development Goals (SDGs) and 169 targets to be delivered by 2030
was unanimously adopted by the UN General Assembly in September
2015. The SDGs, which comprise a number of Goals, are aimed to be
truly transformative and have profound implications for the realization
of the agenda, envisaging “[a world] in which democracy, good gov-
ernance and the rule of law, as well as an enabling environment at the
national and international levels, are essential for sustainable devel-
opment...” Goal 16 commits States to “Promote peaceful and inclu-
sive societies for sustainable development, provide access to justice
for all and build effective, accountable and inclusive institutions at all
levels”. The achievement of Goal 16 will be assessed against a num-
ber of targets, some of which incorporate Rule of Law components,
such as the development of effective accountable and transparent
institutions (target 16.6) and responsive, inclusive participatory and
representative decision making at all levels (target 16.7). However, it
is Target 16.3, committing States to “Promote the rule of law at the
national and international levels and ensure equal access to justice
for all” that offers a unique opportunity for revitalizing the relationship
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between citizens and the State. This Checklist could be a very impor-
tant tool to assist in the qualitative measurement of Rule of Law indi-
cators in the context of the SDGs.

24. The present checklist is intended to build on these develop-
ments and to provide a tool for assessing the Rule of Law in a given
country from the view point of its constitutional and legal structures,
the legislation in force and the existing case-law. The checklist aims
at enabling an objective, thorough, transparent and equal assess-
ment.

25. The checklist is mainly directed at assessing legal safe-
guards. However, the proper implementation of the law is a crucial
aspect of the Rule of Law and must therefore also be taken into con-
sideration. That is why the checklist also includes certain comple-
mentary benchmarks relating to the practice. These benchmarks are
not exhaustive.

26. Assessing whether the parameters have been met requires
sources of verification (standards). For legal parameters, these will
be the law in force, as well as, for example, in Europe, the legal
assessments thereof by the European Court of Human Rights, the
Venice Commission, Council of Europe monitoring bodies and other
institutional sources. For parameters relating to the practice, multiple
sources will have to be used, including institutional ones such as the
CEPEJ and the European Union Agency for Fundamental Rights.

27. The checklist is meant as a tool for a variety of actors who
may decide to carry out such an assessment: These may include
Parliaments and other State authorities when addressing the need
and content of legislative reform, civil society and international
organisations, including regional ones — notably the Council of
Europe and the European Union. Assessments have to take into
account the whole context, and avoid any mechanical application of
specific elements of the checklist.

28. It is not within the mandate of the Venice Commission to pro-
ceed with Rule of Law assessments in given countries on its own ini-
tiative; however, it is understood that when the Commission, upon
request, deals with Rule of Law issues within the framework of the
preparation of an opinion relating a given country, it will base its
analysis on the parameters of the checklist within the scope of its
competence.

29. The Rule of Law is realised through successive levels
achieved in a progressive manner: the more basic the level of the
Rule of Law, the greater the demand for it. Full achievement of the
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Rule of Law remains an on-going task, even in the well-established
democracies. Against this background, it should be clear that the
parameters of the checklist do not necessarily all have to be cumula-
tively fulfilled in order for a final assessment on compliance with the
Rule of Law to be positive. The assessment will need to take into
account which parameters are not met, to what extent, in what com-
bination etc. The issue must be kept under constant review.

30. The checklist is neither exhaustive nor final: it aims to cover
the core elements of the Rule of Law. The checklist could change
over time, and be developed to cover other aspects or to go into fur-
ther detail. New issues might arise that would require its revision. The
Venice Commission will therefore provide for a regular updating of
the Checkilist.

31. The Rule of Law and human rights are interlinked, as the next
chapter will explain. The Rule of Law would just be an empty shell
without permitting access to human rights. Vice-versa, the protection
and promotion of human rights are realised only through respect for
the Rule of Law: a strong regime of Rule of Law is vital to the protec-
tion of human rights. In addition, the Rule of Law and several human
rights (such as fair trial and freedom of expression) overlap.® While
recognising that the Rule of Law can only be fully realised in an envi-
ronment that protects human rights, the checklist will expressly deal
with human rights only when they are linked to specific aspects of the
Rule of Law.10

32. Since the Venice Commission is a body of the Council of
Europe, the checklist emphasises the legal situation in Europe, as
expressed in particular in the case-law of the European Court of
Human Rights and also of the Court of Justice of the European Union
within its specific remit. The Rule of Law is however a universal prin-
ciple, and this document also refers, where appropriate, to develop-
ments at global level as well as in other regions of the world, in par-
ticular in part lll enumerating international standards.

B. The Rule of Law in an enabling environment

33. The Rule of Law is linked not only to human rights but also to
democracy, i.e. to the third basic value of the Council of Europe.
Democracy relates to the involvement of the people in the decision-
making process in a society; human rights seek to protect individuals
from arbitrary and excessive interferences with their freedoms and
liberties and to secure human dignity; the Rule of Law focuses on lim-
iting and independently reviewing the exercise of public powers. The
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Rule of Law promotes democracy by establishing accountability of
those wielding public power and by safeguarding human rights,
which protect minorities against arbitrary majority rules.

34. The Rule of Law has become “a global ideal and aspira-
tion”,11 with a common core valid everywhere. This, however, does
not mean that its implementation has to be identical regardless of the
concrete juridical, historical, political, social or geographical context.
While the main components or “ingredients”12 of the Rule of Law are
constant, the specific manner in which they are realised may differ
from one country to another depending on the local context; in par-
ticular on the constitutional order and traditions of the country con-
cerned. This context may also determine the relative weight of each
of the components.

35. Historically, the Rule of Law was developed as a means to
restrict State (governmental) power. Human rights were seen as
rights against intrusions by holders of this power (“negative rights”).
In the meantime the perception of human rights has changed in many
States as well as in European and international law. There are sever-
al differences in the details, but nonetheless there is a trend to
expand the scope of civil and political rights, especially by acknowl-
edging positive obligations of the State to guarantee effective legal
protection of human rights vis-a-vis private actors. Relevant terms are
“positive obligations to protect”, “horizontal effects of fundamental
rights” or “Drittwirkung der Grundrechte”.

36. The European Court of Human Rights has acknowledged
positive obligations in several fields, for instance related to Art. 8
ECHR.13 In several decisions the Court has developed specific posi-
tive obligations of the State by combining Art. 8 ECHR and the Rule of

Law.'4 Even though positive obligations to protect could not be sole-
ly derived from the Rule of Law in these cases, the Rule of Law prin-
ciple creates additional obligations of the State to guarantee that
individuals under their jurisdiction have access to effective legal
means to enforce the protection of their human rights, in particular in
situations when private actors infringe these rights. Thus the Rule of
Law creates a benchmark for the quality of laws protecting human
rights: legal provisions in this field — and beyond'5 — have to be, inter
alia, clear and predictable, and non-discriminatory, and they must be
applied by independent courts under procedural guarantees equiva-
lent to those applied in conflicts resulting from interferences with
human rights by public authorities.
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37. One of the relevant contextual elements is the legal system
at large. Sources of law which enshrine legal rules, thus granting
legal certainty, are not identical in all countries: some States adhere
largely to statute law, save for rare exceptions, whereas others
include adherence to the common law judge-made law.

38. States may also use different means and procedures - for
example related to the fair trial principle - in criminal proceedings
(adversarial system as compared to inquisitorial system, right to a
jury as compared to the resolution of criminal cases by judges). The
material means that are instrumental in guaranteeing fair trial, such
as legal aid and other facilities, may also take different forms.

39. The distribution of powers among the different State institu-
tions may also impact the context in which this checklist is consid-
ered. It should be well-adjusted through a system of checks and bal-
ances. The exercise of legislative and executive power should be
reviewable for its constitutionality and legality by an independent and
impartial judiciary. A well-functioning judiciary, whose decisions are
effectively implemented, is of the highest importance for the mainte-
nance and enhancement of the Rule of Law.

40. At the international level, the demands and implications of the
Rule of Law reflect the particularities of the international legal system. In
many respects that system is far less developed than national constitu-
tional and legal systems. Apart from special regional systems like that of
the European Union, international systems have no permanent legisla-
tor, and for most cases no judiciary with obligatory jurisdiction, while the
democratic characteristics in decision-making are still very weak.

41. The European Union’s supranational nature led it to develop
the concept of Rule of Law as a general principle of law applicable to
its own legal system. According to the case law of the Court of Justice
of the European Union, the Rule of Law includes the supremacy of law,
the institutional balance, judicial review, (procedural) fundamental
rights, including the right to a judicial remedy, as well as the principles
of equality and proportionality.

42. The contextual elements of the Rule of Law are not limited to
legal factors. The presence (or absence) of a shared political and
legal culture within a society, and the relationship between that cul-
ture and the legal order help to determine to what extent and at what
level of concreteness the various elements of the Rule of Law have to
be explicitly expressed in written law. Thus, for instance, national tra-
ditions in the area of dispute settlement and conflict resolution will
have an impact upon the concrete guarantees of fair trial offered in a
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country. It is important that in every State a robust political and legal
culture supports particular Rule of Law mechanisms and procedures,
which should be constantly checked, adapted and improved.

43. The Rule of Law can only flourish in a country whose inhabitants
feel collectively responsible for the implementation of the concept,
making it an integral part of their own legal, political and social culture.

Il. BENCHMARKS
A. Legality16

1. Supremacy of the law
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ii. Is the delineation of powers between different authorities clear?

iii. Are the procedures that public authorities have to follow estab-
lished by law?

iv. May public authorities operate without a legal basis? Are such
cases duly justified?

v. Do public authorities comply with their positive obligations by
ensuring implementation and effective protection of human
rights?

vi. In cases where public tasks are delegated to private actors, are

equivalent guarantees established by law?22

Is supremacy of the law recognised?

i. Is there a written Constitution?

ii. Is conformity of legislation with the Constitution ensured?

iii. Is legislation adopted without delay when required by the Constitution?

iv. Does the action of the executive branch conform with the
Constitution and other laws?17

v. Are regulations adopted without delay when required by legislation?

vi. Is effective judicial review of the conformity of the acts and deci-
sions of the executive branch of government with the law available?

vii. Does such judicial review also apply to the acts and decisions of
independent agencies and private actors performing public tasks?

viii. Is effective legal protection of individual human rights vis-a-vis

infringements by private actors guaranteed?

44, State action must be in accordance with and authorised by
the law. Whereas the necessity for judicial review of the acts and
decisions of the executive and other bodies performing public tasks
is universally recognised, national practice is very diverse on how to
ensure conformity of legislation with the Constitution. While judicial
review is an effective means to reach this goal, there may also be
other means to guarantee the proper implementation of the
Constitution to ensure respect for the Rule of Law, such as a priori
review by a specialised committee. 8

2. Compliance with the law9

Do public authorities act on the basis of, and in accordance with
standing law?20
i. Are the powers of the public authorities defined by law?21

45. A basic requirement of the Rule of Law is that the powers of
the public authorities are defined by law. In so far as legality address-
es the actions of public officials, it also requires that they have autho-
risation to act and that they subsequently act within the limits of the
powers that have been conferred upon them, and consequently
respect both procedural and substantive law. Equivalent guarantees
should be established by law whenever public powers are delegated
to private actors — especially but not exclusively coercive powers.
Furthermore, public authorities must actively safeguard the funda-
mental rights of individuals vis-a-vis other private actors.23

46. “Law” covers not only constitutions, international law,
statutes and regulations, but also, where appropriate, judge-made
law,24 such as common-law rules, all of which is of a binding nature.
Any law must be accessible and foreseeable.25

3. Relationship between international law and domestic law

Does the domestic legal system ensure that the State abide by its
binding obligations under international law? In particular:
i. Does it ensure compliance with human rights law, including bind-
ing decisions of international courts?
ii. Are there clear rules on the implementation of these obligations
into domestic law?26

47. The principle pacta sunt servanda (agreements must be
kept) is the way in which international law expresses the principle of
legality. It does not deal with the way in which international custom-
ary or conventional law is implemented in the internal legal order, but
a State “may not invoke the provisions of its internal law as justifica-
tion for its failure to perform a treaty 27 or to respect customary inter-
national law.
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48. The principle of the Rule of Law does not impose a choice
between monism and dualism, but pacta sunt servanda applies
regardless of the national approach to the relationship between
international and internal law. At any rate, full domestic implementa-
tion of international law is crucial. When international law is part of
domestic law, it is binding law within the meaning of the previous
paragraph relating to supremacy of law (1l.A.2). This does not mean,
however, that it should always have supremacy over the Constitution
or ordinary legislation.

4. Law-making powers of the executive

Is the supremacy of the legislature ensured?

i. Are general and abstract rules included in an Act of Parliament or
a regulation based on that Act, save for limited exceptions pro-
vided for in the Constitution?

ii. What are these exceptions? Are they limited in time? Are they con-
trolled by Parliament and the judiciary? Is there an effective rem-
edy against abuse?

iii. When legislative power is delegated by Parliament to the executive,
are the objectives, contents, and scope of the delegation of power
explicitly defined in a legislative act?28

49. Unlimited powers of the executive are, de jure or de facto, a
central feature of absolutist and dictatorial systems. Modern consti-
tutionalism has been built against such systems and therefore
ensures supremacy of the legislature.?9

5. Law-making procedures

Is the process for enacting law transparent, accountable, inclusive

and democratic?

i. Are there clear constitutional rules on the legislative procedure?30

ii. Is Parliament supreme in deciding on the content of the law?

iii. Is proposed legislation debated publicly by parliament and ade-
quately justified (e.g. by explanatory reports)?31

iv. Does the public have access to draft legislation, at least when it
is submitted to Parliament? Does the public have a meaningful
opportunity to provide input?32

v. Where appropriate, are impact assessments made before adopt-
ing legislation (e.g. on the human rights and budgetary impact of
laws)?33
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vi. Does the Parliament participate in the process of drafting, approv-
ing, incorporating and implementing international treaties?

50. As explained in the introductory part, the Rule of Law is con-
nected with democracy in that it promotes accountability and access
to rights which limit the powers of the majority.

6. Exceptions in emergency situations

Are exceptions in emergency situations provided for by law?

i. Are there specific national provisions applicable to emergency sit-
uations (war or other public emergency threatening the life of the
nation)? Are derogations to human rights possible in such situa-
tions under national law? What are the circumstances and crite-
ria required in order to trigger an exception?

ii. Does national law prohibit derogation from certain rights even in
emergency situations? Are derogations proportionate, that is
limited to the extent strictly required by the exigencies of the sit-
uation, in duration, circumstance and scope? 34

. Are the possibilities for the executive to derogate from the normal
division of powers in emergency circumstances also limited in
duration, circumstance and scope?

iv. What is the procedure for determining an emergency situation?
Are there parliamentary control and judicial review of the exis-
tence and duration of an emergency situation, and the scope of
any derogation thereunder?

51. The security of the State and of its democratic institutions,
and the safety of its officials and population, are vital public and pri-
vate interests that deserve protection and may lead to a temporary
derogation from certain human rights and to an extraordinary divi-
sion of powers. However, emergency powers have been abused by
authoritarian governments to stay in power, to silence the opposition
and to restrict human rights in general. Strict limits on the duration,
circumstance and scope of such powers is therefore essential. State
security and public safety can only be effectively secured in a
democracy which fully respects the Rule of Law.3° This requires par-
liamentary control and judicial review of the existence and duration of
a declared emergency situation in order to avoid abuse.

52. The relevant provisions of the International Covenant on Civil
and Political Rights, of the European Convention on Human Rights
and the American Convention on Human Rights are similar.36 They
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provide for the possibility of derogations (as distinguished from mere
limitations of the rights guaranteed) only in highly exceptional cir-
cumstances. Derogations are not possible from “the so-called
absolute rights: the right to life, the prohibition of torture and inhu-
man or degrading treatment or punishment, and of slavery, and the
nullum crimen, nulla poena principle” among others.37 Item Il.A.6.i
summarises the requirements of these treaties.

7. Duty to implement the law

What measures are taken to ensure that public authorities effec-

tively implement the law?

i. Are obstacles to the implementation of the law analysed before
and after its adoption?

ii. Are there effective remedies against non-implementation of leg-
islation?

iii. Does the law provide for clear and specific sanctions for non-
obedience of the law?38

iv. Is there a solid and coherent system of law enforcement by pub-
lic authorities to enforce these sanctions?

v. Are these sanctions consistently applied?

538. Although full enforcement of the law is rarely possible, a fun-
damental requirement of the Rule of Law is that the law must be
respected. This means in particular that State bodies must effective-
ly implement laws. The very essence of the Rule of Law would be
called in question if law appeared only in the books but were not duly
applied and enforced.3® The duty to implement the law is threefold,
since it implies obedience to the law by individuals, the duty reason-
ably to enforce the law by the State and the duty of public officials to
act within the limits of their conferred powers.

54. Obstacles to the effective implementation of the law can
occur not only due to the illegal or negligent action of authorities, but
also because the quality of legislation makes it difficult to implement.
Therefore, assessing whether the law is implementable in practice
before adopting it, as well as checking a posteriori whether it may be
and is effectively applied is very important. This means that ex ante
and ex post legislative evaluation has to be performed when
addressing the issue of the Rule of Law.

55. Proper implementation of legislation may also be obstructed
by the absence of sufficient sanctions (lex imperfecta), as well as by
an insufficient or selective enforcement of the relevant sanctions.
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8. Private actors in charge of public tasks

Does the law guarantee that non-State entities which, fully or in part,
have taken on traditionally public tasks, and whose actions and deci-
sions have a similar impact on ordinary people as those of public
authorities, are subject to the requirements of the Rule of Law and
accountable in a manner comparable to those of public authorities?40

56. There are a number of areas where hybrid ( State-private) actors
or private entities exercise powers that traditionally have been the
domain of State authorities, including in the fields of prison management
and health care. The Rule of Law must apply to such situations as well.

B. Legal certainty

1. Accessibility of legislation

Are laws accessible?
i. Are all legislative acts published before entering into force?
ii. Are they easily accessible, e.g. free of charge via the Internet
and/or in an official bulletin?

2. Accessibility of court decisions

Are counts decisions accessible?
i. Are court decisions easily accessible to the public?41
ii. Are exemptions sufficiently justified?

57. As court decisions can establish, elaborate upon and clarify
law, their accessibility is part of legal certainty. Limitations can be
justified in order to protect individual rights, for instance those of
juveniles in criminal cases.

3. Foreseeability of the laws

Are the effects of laws foreseeable?42
i. Are the laws written in an intelligible manner?
ii. Does new legislation clearly State whether (and which) previ-
ous legislation is repealed or amended? Are amendments
incorporated in a consolidated, publicly accessible, version of

the law?

58. Foreseeability means not only that the law must, where pos-
sible, be proclaimed in advance of implementation and be foresee-
able as to its effects: it must also be formulated with sufficient preci-
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sion and clarity to enable legal subjects to regulate their conduct in
conformity with it.43

59. The necessary degree of foreseeability depends however on
the nature of the law. In particular, it is essential in criminal legisla-
tion. Precaution in advance of dealing with concrete dangers has
now become increasingly important; this evolution is legitimate due
to the multiplication of the risks resulting in particular from the
changing technology. However, in the areas where the precautionary
approach of laws apply, such as risk law, the prerequisites for State
action are outlined in terms that are considerably broader and more
imprecise, but the Rule of Law implies that the principle of foresee-
ability is not set aside.

4. Stability and consistency of law

Are laws stable and consistent?
i. Are laws stable, to the extent that they are changed only with fair
warning?44
ii. Are they consistently applied?

60. Instability and inconsistency of legislation or executive
action may affect a person’s ability to plan his or her actions.
However, stability is not an end in itself: law must also be capable of
adaptation to changing circumstances. Law can be changed, but
with public debate and notice, and without adversely affecting legiti-
mate expectations (see next item).

5. Legitimate expectations

Is respect for the principle of legitimate expectations ensured?

61. The principle of legitimate expectations is part of the gener-
al principle of legal certainty in European Union law, derived from
national laws. It also expresses the idea that public authorities should
not only abide by the law but also by their promises and raised
expectations. According to the legitimate expectation doctrine,
those who act in good faith on the basis of law as it is, should not be
frustrated in their legitimate expectations. However, new situations
may justify legislative changes going frustrating legitimate expecta-
tions in exceptional cases. This doctrine applies not only to legisla-
tion but also to individual decisions by public authorities.4>
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6. Non-retroactivity

Is retroactivity of legislation prohibited?
i. Is retroactivity of criminal legislation prohibited?
ii. To what extent is there also a general prohibition on the retroac-
tivity of other laws?46
iii. Are there exceptions, and, if so, under which conditions?

7. Nullum crimen sine lege and nulla poena sine lege
principles

Do the nullum crimen sine lege and nulla poena sine lege (no
crime, no penalty without a law) principles apply?

62. People must be informed in advance of the consequences
of their behaviour. This implies foreseeability (above 1I.B.3) and non-
retroactivity especially of criminal legislation. In civil and administra-
tive law, retroactivity may negatively affect rights and legal inter-
ests.47 However, outside the criminal field, a retroactive limitation of
the rights of individuals or imposition of new duties may be permissi-
ble, but only if in the public interest and in conformity with the princi-
ple of proportionality (including temporally). The legislator should
not interfere with the application of existing legislation by courts.

8. Res judicata48

Is respect of res judicata ensured?
i. Is respect for the ne bis in idem principle (prohibition against dou-
ble jeopardy) ensured?
ii. May final judicial decisions be revised?
iii. If so, under which conditions?

63. Res judicata implies that when an appeal has been finally adju-
dicated, further appeals are not possible. Final judgments must be
respected, unless there are cogent reasons for revising them.49

C. Prevention of abuse (misuse) of powersS0

Are there legal safeguards against arbitrariness and abuse of
power (détournement de pouvoir) by public authorities?
i. If yes, what is the legal source of this guarantee (Constitution,
statutory law, case-law)?
ii. Are there clear legal restrictions to discretionary power, in partic-
ular when exercised by the executive in administrative action?91
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iii. Are there mechanisms to prevent, correct and sanction abuse of
discretionary powers (détournement de pouvoir)? When discre-
tionary power is given to officials, is there judicial review of the
exercise of such power?

iv. Are public authorities required to provide adequate reasons for
their decisions, in particular when they affect the rights of indi-
viduals? Is the failure to state reasons a valid ground for chal-
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3. Equality in law

lenging such decisions in courts?

64. An exercise of power that leads to substantively unfair, unrea-
sonable, irrational or oppressive decisions violates the Rule of Law.

65. It is contrary to the Rule of Law for executive discretion to be
unfettered power. Consequently, the law must indicate the scope of
any such discretion, to protect against arbitrariness.

66. Abuse of discretionary power should be controlled by judi-
cial or other independent review. Available remedies should be clear
and easily accessible.

67. Access to an ombudsperson or another form of non-con-
tentious jurisdiction may also be appropriate.

68. The obligation to give reasons should also apply to adminis-
trative decisions.52

D. Equality before the law and non-discrimination

1. Principle

Does the Constitution enshrine the principle of equal treatment,
the commitment of the State to promote equality as well as the right
of individuals to be free from discrimination?

2. Non-discrimination53

Is respect for the principle of non-discrimination ensured?
i. Does the constitution prohibit discrimination?
ii. Is non-discrimination effectively guaranteed by law?
iii. Do the Constitution and/or legislation clearly define and prohibit
both direct and indirect discrimination?

69. The principle of non-discrimination requires the prohibition
of any unjustified unequal treatment under the law and/or by law, and
that all persons have guaranteed equal and effective protection
against discrimination on grounds such as race, colour, sex, lan-
guage, religion, political or other opinion, national or social origin,
association with a national minority, property, birth or other status.

Is equality in law guaranteed?

i. Does the constitution require legislation (including regulations) to
respect the principle of equality in law?%4 Does it provide that dif-
ferentiations have to be objectively justified?

ii. Can legislation violating the principle of equality be challenged in
the court?

iii. Are there individuals or groups with special legal privileges? Are
these exceptions and/or privileges based on a legitimate aim and
in conformity with the principle of proportionality?

iv. Are positive measures expressly provided for the benefit of par-
ticular groups, including national minorities, in order to address
structural inequalities?

70. Legislation must respect the principle of equality: it must
treat similar situations equally and different situations differently and
guarantee equality with respect to any ground of potential discrimi-
nation.

71. For example, rules on parliamentary immunities, and more
specifically on inviolability, “should ... be regulated in a restrictive
manner, and it should always be possible to lift such immunity, fol-
lowing clear and impartial procedures. Inviolability, if applied, should
be lifted unless justified with reference to the case at hand and pro-
portional and necessary in order to protect the democratic workings
of Parliament and the rights of the political opposition”.%5

72. “The law should provide that the prohibition of discrimination
does not prevent the maintenance or adoption of temporary special
measures designed either to prevent or compensate for disadvan-
tages suffered by persons on grounds [of belonging to a particular
group], or to facilitate their full participation in all fields of life. These
measures should not be continued once the intended objectives
have been achieved. "56

4. Equality before the law

Is equality before the law guaranteed?

i. Does the national legal order clearly provide that the law applies
equally to every person irrespective of race, colour, sex, lan-
guage, religion, political or other opinion, national or social ori-
gin, association with a national minority, property, birth or sta-
tus?57 Does it provide that differentiations have to be objectively
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justified, on the basis of a reasonable aim, and in conformity with
the principle of proportionality?58

ii. Is there an effective remedy against discriminatory or unequal
application of legislation?59

73. The Rule of Law requires the universal subjection of all to the
law. It implies that law should be equally applied, and consistently imple-
mented. Equality is however not merely a formal criterion, but should
result in substantively equal treatment. To reach that end, differentia-
tions may have to be tolerated and may even be required. For example,
affirmative action may be a way to ensure substantive equality in limited
circumstances so as to redress past disadvantage or exclusion.€0

E. Access to justice 61
1. Independence and impartiality

a. Independence of the judiciary

Are there sufficient constitutional and legal guarantees of judicial
independence?

i. Are the basic principles of judicial independence, including
objective procedures and criteria for judicial appointments,
tenure and discipline and removals, enshrined in the
Constitution or ordinary legislation?62

ii. Are judges appointed for life time or until retirement age? Are
grounds for removal limited to serious breaches of disciplinary or
criminal provisions established by law, or where the judge can no
longer perform judicial functions? Is the applicable procedure
clearly prescribed in law? Are there legal remedies for the indi-
vidual judge against a dismissal decision?63

iii. Are the grounds for disciplinary measures clearly defined and are
sanctions limited to intentional offences and gross negligence?64

iv. Is an independent body in charge of such procedures?65

v. Is this body not only comprised of judges?

vi. Are the appointment and promotion of judges based on relevant
factors, such as ability, integrity and experience?66 Are these
criteria laid down in law?

vii. Under which conditions is it possible to transfer judges to anoth-
er court? Is the consent of the judge to the transfer required? Can
the judge appeal the decision of transfer?

viii. Is there an independent judicial council? Is it grounded in the
Constitution or a law on the judiciary?87 If yes, does it ensure
adequate representation of judges as well as lawyers and the
public?68

ix. May judges appeal to the judicial council for violation of their
independence?

x. Is the financial autonomy of the judiciary guaranteed? In particu-
lar, are sufficient resources allocated to the courts, and is there
a specific article in the budget relating to the judiciary, excluding
the possibility of reductions by the executive, except if this is
done through a general remuneration measure?%9 Does the judi-
ciary or the judicial council have input into the budgetary
process?

xi. Are the tasks of the prosecutors mostly limited to the criminal
justice field?70

xii. Is the judiciary perceived as independent? What is the public’s
perception about possible political influences or manipulations
in the appointment and promotion of the judges/prosecutors, as
well as on their decisions in individual cases? If it exists, does the
judicial council effectively defend judges against undue attacks?

xiii. Do the judges systematically follow prosecutors’ requests
(“prosecutorial bias”)?

xiv. Are there fair and sufficient salaries for judges?

74. The judiciary should be independent. Independence means
that the judiciary is free from external pressure, and is not subject to
political influence or manipulation, in particular by the executive
branch. This requirement is an integral part of the fundamental
democratic principle of the separation of powers. Judges should not
be subject to political influence or manipulation.

75. The European Court of Human Rights highlights four ele-
ments of judicial independence: manner of appointment, term of
office, the existence of guarantees against outside pressure - includ-
ing in budgetary matters - and whether the judiciary appears as inde-
pendent and impartial.”?

76. Limited or renewable terms in office may make judges
dependent on the authority which appointed them or has the power
to re-appoint them.

77. Legislation on dismissal may encourage disguised sanc-
tions.
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78. Offences leading to disciplinary sanctions and their legal
consequences should be set out clearly in law. The disciplinary sys-
tem should fulfil the requirements of procedural fairness by way of a
fair hearing and the possibility of appeal(s) (see section II.E.2 below).

79. Itis important that the appointment and promotion of judges is
not based upon political or personal considerations, and the system
should be constantly monitored to ensure that this is so.

80. Though the non-consensual transfer of judges to another
court may in some cases be lawfully applied as a sanction, it could
also be used as a kind of a politically-motivated tool under the dis-
guise of a sanction.”2 Such transfer is however justified in principle in
cases of legitimate institutional reorganisation.

81. “[lt] is an appropriate method for guaranteeing the indepen-
dence of the judiciary that an independent judicial council have deci-
sive influence on decisions on the appointment and career of
judges”. Judicial councils “should have a pluralistic composition with
a substantial part, if not the majority, of members being judges.””3
That is the most effective way to ensure that decisions concerning
the selection and career of judges are independent from the govern-
ment and administration.”4 There may however be other acceptable
ways to appoint an independent judiciary.

82. Conferring a role on the executive is only permissible in
States where these powers are restrained by legal culture and
traditions, which have grown over a long time, whereas the
involvement of Parliament carries a risk of politicisation.”5
Involving only judges carries the risk of raising a perception of
self-protection, self-interest and cronyism. As concerns the com-
position of the judicial council, both politicisation and corporatism
must be avoided.”6 An appropriate balance should be found
between judges and lay members.”” The involvement of other
branches of government must not pose threats of undue pressure
on the members of the Council and the whole judiciary.”8

83. Sufficient resources are essential to ensuring judicial inde-
pendence from State institutions, and private parties, so that the
judiciary can perform its duties with integrity and efficiency, thereby
fostering public confidence in justice and the Rule of Law”9 Executive
power to reduce the judiciary’s budget is one example of how the
resources of the judiciary may be placed under undue pressure.

84. The public prosecutor’s office should not be permitted to
interfere in judicial cases outside its standard role in the criminal jus-
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tice system — e.g. under the model of the “Prokuratura”. Such power
would call into question the work of the judiciary and threaten its
independence.80

85. Benchmarks xii-xiv deal, first of all, with the perception of the
independence of the judiciary. The prosecutorial bias is an example
of absence of independence, which may be encouraged by the pos-
sibility of sanctions in case of “wrong” judgments. Finally, fair and
sufficient salaries are a concrete aspect of financial autonomy of the
judiciary. They are a means to prevent corruption, which may endan-
ger the independence of the judiciary not only from other branches
of government, but also from individuals.81

b. Independence of individual judges

Are there sufficient constitutional and legal guarantees for the
independence of individual judges?

i. Are judicial activities subject to the supervision of higher courts —
outside the appeal framework -, court presidents, the executive
or other public bodies?

ii. Does the Constitution guarantee the right to a competent judge
(“natural judge pre-established by law”)?82

iii. Does the law clearly determine which court is competent? Does
it set rules to solve any conflicts of competence?

iv. Does the allocation of cases follow objective and transparent cri-
teria? Is the withdrawal of a judge from a case excluded other
than in case a recusal by one of the parties or by the judge

him/herself has been declared founded?83

86. The independence of individual judges must be ensured, as
also must the independence of the judiciary from the legislative and,
especially, executive branches of government.

87. The possibility of appealing judgments to a higher court is a
common element in judicial systems and must be the only way of
review of judges when applying the law. Judges should not be sub-
ject to supervision by their colleague-judges, and a fortiori to any
executive hierarchical power, exercised for example by civil ser-
vants. Such supervision would contravene their individual indepen-
dence, and consequently violate the Rule of Law34.

88. “The guarantee can be understood as having two aspects.
One relates to the court as a whole. The other relates to the individ-
ual judge or judicial panel dealing with the case. ... It is not enough if
only the court (or the judicial branch) competent for a certain case is
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determined in advance. That the order in which the individual judge
(or panel of judges) within a court is determined in advance, mean-
ing that it is based on general objective principles, is essential”.85

c. Impartiality of the judiciary36
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Are there specific constitutional and legal rules providing for the
impartiality of the judiciary?87
i. What is the public’s perception of the impartiality of the judiciary
and of individual judges?
ii. Is there corruption in the judiciary? Are specific measures in place
against corruption in the judiciary (e.g. a declaration of assets)?

What is the public’s perception on this issue?88

89. Impatrtiality of the judiciary must be ensured in practice as
well as in the law. The classical formula, as expressed for example by
the case-law of the European Court of Human Rights, is that “justice
must not only be done, it must also be seen to be done”.89 This
implies objective as well as subjective impartiality. The public’s per-
ception can assist in assessing whether the judiciary is impartial in
practice.

90. Declaration of assets is a means of fighting corruption
because it can highlight any conflict of interest and possibly lead to
scrutiny of any unusual income. 90

d. The prosecution service: autonomy and control

vi. Is termination of office permissible only when prosecutors reach
the retirement age, or for disciplinary purposes, or, alternatively,
are the prosecutors appointed for a relatively long period of time
without the possibility of renewal?94

vii. Are these matters and the grounds for dismissal of prosecutors
clearly prescribed by law?95

viii. Are there legal remedies for the individual prosecutor against a
dismissal decision?%

ix. Is the appointment, transfer and promotion of prosecutors based
on objective factors, in particular ability, integrity and experience,
and not on political considerations? Are such principles laid down
in law?

x. Are there fair and sufficient salaries for prosecutors?97

xi. Is there a perception that prosecutorial policies allow selective
enforcement of the law?

xii. Is prosecutorial action subject to judicial control?

Is sufficient autonomy of the prosecution service ensured?

i. Does the office of the public prosecution have sufficient
autonomy within the State structure? Does it act on the basis
of the law rather than of political expediency?91

ii. Is it permitted that the executive gives specific instructions to the
prosecution office on particular cases? If yes, are they reasoned,
in writing, and subject to public scrutiny?92

iii. May a senior prosecutor give direct instructions to a lower pros-
ecutor on a particular case? If yes, are they reasoned and in writ-
ten form?

iv. Is there a mechanism for a junior prosecutor to contest the valid-
ity of the instruction on the basis of the illegal character or
improper grounds of the instruction?

v. Also, can the prosecutor contesting the validity of the instruction

request to be replaced? 93

91. There is no common standard on the organisation of the
prosecution service, especially about the authority required to
appoint public prosecutors, or the internal organisation of the public
prosecution service. However, sufficient autonomy must be ensured
to shield prosecutorial authorities from undue political influence. In
conformity with the principle of legality, the public prosecution ser-
vice must act only on the basis of, and in accordance with, the law.98
This does not prevent the law from giving prosecutorial authorities
some discretion when deciding whether to initiate a criminal proce-
dure or not (opportunity principle).99

92. Autonomy must also be ensured inside the prosecution ser-
vice. Prosecutors must not be submitted to strict hierarchical
instructions without any discretion, and should be in a position not to
apply instructions contradicting the law.

93. The concerns relating to the judiciary apply, mutatis mutan-
dis, to the prosecution service, including the importance of assess-
ing legal regulations, as well as practice.

94. Here again, 100 sufficient remuneration is an important ele-
ment of autonomy and a safeguard against corruption.

95. Bias on the part of public prosecution services could lead to
improper prosecution, or to selective prosecution, in particular of
those in, or close to, power. This would jeopardise the implementation
of the legal system and is therefore a danger to the Rule of Law. Public
perception is essential in identifying such a bias.
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96. As in other fields, the existence of a legal remedy open to
individuals whose rights have been affected is essential to ensuring
that the Rule of Law is respected.

e. Independence and impartiality of the Bar

Are the independence and impartiality of the Bar ensured?

i. Is there a recognised, organised and independent legal profes-
sion (Bar)?101

ii. Is there a legal basis for the functioning of the Bar, based on the
principles of independence, confidentiality and professional
ethics, and the avoidance of conflicts of interests?

iii. Is access to the Bar regulated in an objective and sufficiently
open manner, also as remuneration and legal aid are con-
cerned?

iv. Are there effective and fair disciplinary procedures at the Bar?

v. What is the public’s perception about the Bar’s independence?

97. The Bar plays a fundamental role in assisting the judicial sys-
tem. It is therefore crucial that it is organised so as to ensure its inde-
pendence and proper functioning. This implies that legislation pro-
vides for the main features of its independence and that access to
the Bar is sufficiently open to make the right to legal counsel effec-
tive. Effective and fair criminal and disciplinary proceedings are nec-
essary to ensure the independence and impartiality of the lawyers.

98. Professional ethics imply inter alia that “[a] lawyer shall main-
tain independence and be afforded the protection such independence
offers in giving clients unbiased advice and representation”102, He or
she “shall at all times maintain the highest standards of honesty, integri-
ty and fairness towards the lawyer’s clients, the court, colleagues and
all those with whom the lawyer comes into professional contact”,103
“shall not assume a position in which a client’s interest conflict with
those of the lawyer”102 and “shall treat client interest as paramount” 105

2. Fair trial106

a. Access to courts

Do individuals have an effective access to courts?

i. Locus standi (right to bring an action): Does an individual have an
easily accessible and effective opportunity to challenge a private
or public act that interferes with his/her rights?107
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ii. Is the right to defence guaranteed, including through effective

legal assistance?108 If yes, what is the legal source of this guar-

antee?

Is legal aid accessible to parties who do not have sufficient

means to pay for legal assistance, when the interests of justice

so require?109

iv. Are formal requirements, 110 time-limits'11 and court fees rea-
sonable?112

v. Is access to justice easy in practice?'3 What measures are
taken to make it easy?

vi. Is suitable information on the functioning of the judiciary avail-

able to the public?

99. Individuals are usually not in a position to bring judicial pro-
ceedings on their own. Legal assistance is therefore crucial and
should be available to everyone. Legal aid should also be provided to
those who cannot afford it.

100. This question addresses a number of procedural obstacles
which may jeopardise access to justice. Excessive formal require-
ments may lead to even serious and well-grounded cases being
declared inadmissible. Their complexity may further necessitate
recourse to a lawyer even in straightforward cases with little financial
impact. Simplified standardised forms easily accessible to the public
should be available to simplify judicial procedures.

101. Very short time-limits may in practice prevent individuals
from exercising their rights. High fees may discourage a number of
individuals, especially those with a low income, from bringing their
case to court.

102. Responses to the preceding questions concerning procedur-
al obstacles, should enable a preliminary conclusion to be made
regarding how access to the court is guaranteed. However, a complete
reply should take into account the public’s perception on these matters.

103. The judiciary should not be perceived as remote from the
public and shrouded in mystery. The availability, in particular on the
internet, of clear information regarding how to bring a case to court
is one way of guaranteeing effective public engagement with the
judicial system. Information should be easily accessible to the whole
population, including vulnerable groups and also made available in
the languages of national minorities and/or migrants. Lower courts
should be well-distributed around the country and their court houses
easily accessible.
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b. Presumption of innocence’14

Is the presumption of innocence guaranteed?

i. Is the presumption of innocence guaranteed by law?

ii. Are there clear and fair rules on the burden of proof?

iii. Are there legal safeguards which aim at preventing other
branches of government from making statements on the guilt
of the accused?115

iv. Is the right to remain silent and not to incriminate oneself nor
members of one’s family ensured by law and in practice?116

v. Are there guarantees against excessive pre-trial detention?117

104. The presumption of innocence is essential in ensuring the
right to a fair trial. In order for the presumption of innocence to be
guaranteed, the burden of proof must be on the prosecution. 118
Rules and practice concerning the required proof have to be clear
and fair. The unintentional or purposeful exercise of influence by
other branches of government on the competent judicial authority by
prejudging the assessment of the facts must be avoided. The same
holds good for certain private sources of opinion like the media.
Excessive pre-trial detention may be considered as prejudging the
accused'’s guilt. 119

c. Other aspects of the right to a fair trial

Are additional fair trial standards enshrined in law and applied
in practice?

i. Is equality of arms guaranteed by law? Is it ensured in prac-
tice?120

ii. Are there rules excluding unlawfully obtained evidence?121

iii. Are proceedings started and judicial decisions made without
undue delay?122 |s there a remedy against undue lengths of
proceedings?123

iv. Is the right to timely access to court documents and files
ensured for litigants?124

v. Is the right to be heard guaranteed?125

vi. Are judgments well-reasoned?126

vii. Are hearings and judgments public except for the cases pro-
vided for in Article 6.1 ECHR or for in absentia trials?

viii. Are appeal procedures available, in particular in criminal cases?127

ix. Are court notifications delivered properly and promptly?
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105. The right to appeal against a judicial decision is expressly
guaranteed by Article 2 Protocol 7 ECHR and Article 14.5 ICCPR in
the criminal field, and by Article 8.2.h ACHR in general. This is a gen-
eral principle of the Rule of Law often guaranteed at constitutional or
legislative level by domestic legislation, in particular in the criminal
field. Any court whose decisions cannot be appealed would run the
risk of acting arbitrarily.

106. All aspects of the right to a fair trial developed above may
be inferred from the right to a fair trial as defined in Article 6 ECHR,
as elaborated in the case-law of the European Court of Human
Rights. They ensure that legal subjects are properly involved in the
whole judicial process.

d. Effectiveness of judicial decisions

Are judicial decisions effective?

i. Are judgments effectively and promptly executed?128

ii. Are complaints for non-execution of judgments before national
courts and/or the European Court of Human Rights frequent?

iii. What is the perception of the effectiveness of judicial decisions

by the public?

107. Judicial decisions are essential to the implementation of
the Constitution and of legislation. The right to a fair trial and the Rule
of Law in general would be devoid of any substance if judicial deci-
sions were not executed.

3. Constitutional justice (if applicable)

Is constitutional justice ensured in States which provide for consti-
tutional review (by specialised constitutional courts or by supreme
courts)?

i. Do individuals have effective access to constitutional justice

against general acts, i.e., may individuals request constitutional

review of the law by direct action or by constitutional objection in
ordinary court proceedings?129 What “interest to sue” is
required on their part?

ii. Do individuals have effective access to constitutional justice
against individual acts which affect them, i.e. may individuals
request constitutional review of administrative acts or court deci-
sions through direct action or by constitutional objection?130

iii. Are Parliament and the executive obliged, when adopting new
legislative or regulatory provisions, to take into account the
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arguments used by the Constitutional Court or equivalent body?
Do they take them into account in practice?

iv. Do Parliament or the executive fill legislative/regulatory gaps
identified by the Constitutional Court or equivalent body within a
reasonable time?

v. Where judgments of ordinary courts are repealed in constitution-
al complaint proceedings, are the cases re-opened and settled
by the ordinary courts taking into account the arguments used
by the Constitutional Court or equivalent body?131

vi. If constitutional judges are elected by Parliament, is there a
requirement for a qualified majority’32 and other safeguards for
a balanced composition?133

vii. Is there an ex ante control of constitutionality by the executive

and or/legislative branches of government?

108. The Venice Commission usually recommends providing for
a constitutional court or equivalent body. What is essential is an
effective guarantee of the conformity of governmental action, includ-
ing legislation, with the Constitution. There may be other ways to
ensure such conformity. For example, Finnish law provides at the
same time for a priori review of constitutionality by the Constitutional
Law Committee and for a posteriori judicial control in case the appli-
cation of a statutory provision would lead to an evident conflict with
the Constitution. In the specific national context, this has proven suf-
ficient. 134

109. Full judicial review of constitutionality is indeed the most
effective means to ensure respect for the Constitution, and includes
a number of aspects which are set out in detail above. First, the
question of locus standi is very important: leaving the possibility to
ask for a review of constitutionality only to the legislative or executive
branch of government may severely limit the number of cases and
therefore the scope of the review. Individual access to constitutional
jurisdiction has therefore been developed in a vast majority of coun-
tries, at least in Europe. 135 Such access may be direct or indirect (by
way of an objection raised before an ordinary court, which refers the
issue to the constitutional court)36 Second, there should be no lim-
itation as to the kinds of acts which can be submitted to constitution-
al review: it must be possible to do so for (general) normative as well
as for individual (administrative or judicial) acts. However, an individ-
ual interest may be required on the part of a private applicant.
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110. The right to a fair trial imposes the implementation of all
courts’ decisions, including those of the constitutional jurisdiction.
The mere cancellation of legislation violating the Constitution is not
sufficient to eliminate every effect of a violation, and would at any
rate be impossible in cases of unconstitutional legislative omission.

111. This is why this document underlines the importance of
Parliament adopting legislation in line with the decision of the
Constitutional Court or equivalent body. 137 What was said about the
legislator and the executive is also true for courts: they have to rem-
edy the cases where the constitutional jurisdiction found unconstitu-
tionality, on the basis of the latter’s arguments.

112. “The legitimacy of a constitutional jurisdiction and society's
acceptance of its decisions may depend very heavily on the extent of
the court’s consideration of the different social values at stake, even
though such values are generally superseded in favour of common
values. To this end, a balance which ensures respect for different
sensibilities must be entrenched in the rules of composition of these
jurisdictions”.138 A qualified majority implies a political compromise
and is a way to ensure a balanced composition when no party or
coalition has such a majority.

113. Even in States where ex post control by a constitutional or
supreme court is possible, ex ante control by the executive or leg-
islative branch of government helps preventing unconstitutionalities.

F. Examples of particular challenges to the Rule of Law

114. There are many examples where particular actions and
decisions offend the Rule of Law. However, because they are topical
and pervasive at the time of the drafting of this document, two such
examples are presented in this section: corruption and conflict of
interest; and collection of data and surveillance.
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1. Corruption39 and conflict of interest

a. Preventive measures
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b. Criminal law measures

What are the preventive measures taken against corruption?

i. In the exercise of public duties, are specific rules of conduct
applicable to public officials? Do these rules take into account:
(1) the promotion of integrity in public life by means of general

duties (impartiality and neutrality etc.);

(2) restrictions on gifts and other benefits;

(3) safeguards with respect to the use of public resources and
information which is not meant to be pubilic;

(4) regulations on contacts with third parties and persons seek-
ing to influence a public decision including governmental and parlia-
mentary work?

ii. Are there rules aimed at preventing conflicts of interest in deci-
sion-making by public officals, e.g. by requiring disclosure of
any conflicts in advance?

iii. Are all categories of public officials covered by the above mea-
sures, e.g. civil servants, elected or appointed senior officials at
State and local levels, judges and other holders of judicial func-
tions, prosecutors etc?

iv. Are certain categories of public officials subject to a system of
disclosure of income, assets and interests, or to further
requirements at the beginning and the end of a public office or
mandate e.g. specific integrity requirements for appointment,
professional disqualifications, post-employment restrictions
(to limit revolving doors or so-called “pantouflage”)?

iv. Have specific preventative measures been taken in specific
sectors which are exposed to high risks of corruption, e.g. to
ensure an adequate level of transparency and supervision over
public tenders, and the financing of political parties and elec-
tion campaigns?

What are the criminal law measures taken against corruption?

i. To what extent does bribery involving a public official constitute
an offence?

ii. Is corruption defined in policy documents or other texts, in con-
formity with international standards? Are there criminal law pro-
visions aimed at preserving public integrity, e.g. trading in influ-
ence, abuse of office, breach of official duties?

iii. Which public officials are within the scope of such measures,
e.g. civil servants, elected or appointed senior officials includ-
ing the head of State and members of government and public
assemblies, judges and other holders of judicial functions,
prosecutors etc?

iv. What consequences are attached to convictions for corruption-
related offences? Do these include additional consequences
such as exclusion from a public office or confiscation of profits?

c. Effective compliance with, and implementation of preventive
and repressive measures

How is effective compliance with the above measures ensured?

i. How is the overall level of compliance with anti-corruption mea-
sures and policies perceived domestically?

ii. Does the State comply with the results of international monitor-
ing in this field?

iii. Are effective, proportionate and dissuasive criminal and admin-
istrative sanctions provided for corruption-related acts and
non-compliance with preventive mechanisms?

iii. Are the bodies responsible for combating corruption and pre-
serving public sector integrity provided with adequate
resources, including investigative powers, personnel and finan-
cial support? Do these bodies enjoy sufficient operational inde-
pendence from the executive and the legislature?140

iv. Are measures in place to make the above bodies accessible to
individuals and to encourage disclosure of possible corrupt
acts, notably reporting hotlines and a policy on whistle-blow-
ers141 which offers protection against retaliation in the work-
place and other negative consequences?

v. Does the State itself assess the effectiveness of its anti-corruption
policies, and is adequate corrective action taken when necessary?
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vi. Have any phenomena been observed in practice, which would
undermine the effectiveness or integrity of anti-corruption
efforts, e.g. manipulation of the legislative process, non-com-
pliance and non-enforcement of court decisions and sanctions,
immunities, interference with the enforcement efforts of anti-
corruption and other responsible bodies — including political
intimidation, instrumentalisation of certain public institutions,
intimidation of journalists and members of civil society who
report on corruption?

115. Corruption leads to arbitrariness and abuse of powers
since decisions will not be made in line with the law, which will lead to
decisions being arbitrary in nature. Moreover, corruption may offend
equal application of the law: it therefore undermines the very foun-
dations of the Rule of Law. Although all three branches of powers are
concerned, corruption is a particular concern for the judiciary, pros-
ecutorial and law enforcement bodies, which play an instrumental
role in safeguarding the effectiveness of anti-corruption efforts.
Preventing and sanctioning corruption-related acts are important
elements of anti-corruption measures, which are addressed in a
variety of international conventions and other instruments. 142

116. Preventing conflicts of interest is an important element of
the fight against corruption. A conflict of interest may arise where a
public official has a private interest (which may involve a third person,
e.g. a relative or spouse) liable to influence, or appearing to influ-
ence, the impartial and objective performance of his or her official
duties. 43 The issue of conflicts of interest is addressed in interna-
tional conventions and soft law. 144 Legislation on lobbying and the
control of campaign finance may also contribute to preventing and
sanctioning conflicts of interest. 145

2. Collection of data and surveillance

a. Collection and processing of personal data
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How is personal data protection ensured?

i. Are personal data undergoing automatic processing sufficiently
protected with regard to their collection, storing and processing
by the State as well as by private actors? What are the safe-
guards to secure that personal data are:

- processed lawfully, fairly and in a transparent manner in relation

to the data subject (“lawfulness, fairness and transparency”);

- collected for specified, explicit and legitimate purposes and not
further processed in a way incompatible with those purposes
(“purpose limitation”)?

- adequate, relevant and limited to what is necessary in relation to
the purposes for which they are processed (“data minimisa-
tion”)?

- accurate and, where necessary, kept up to date (“accuracy”)?

- kept in a form which permits identification of data subjects for no
longer than is necessary for the purposes for which the person-
al data are processed (“storage limitation”);

- processed in a way that ensures appropriate security of the per-
sonal data, including protection against unauthorised or unlaw-
ful processing and against accidental loss, destruction or dam-
age (“integrity and confidentiality”)?146

iii. Is the data subject provided at least with information on:

- the existence of an automated personal data file, its main
purposes;

- the identity and the contact details of the controller and of the
data protection officer;

- the purposes of the processing for which the personal data
are intended;

- the period for which the personal data will be stored;

- the existence of the right to request from the controller
access to and rectification or erasure of the personal data
concerning the data subject or to object to the processing of
such personal data;

- the right to lodge a complaint to the supervisory authority and
the contact details of the supervisory authority; the recipients
or categories of recipients of the personal data;

- where the personal data are not collected from the data sub-
ject, from which source the personal data originate;

- any further information necessary to guarantee fair process-
ing in respect of the data subject.147

iii. Does a specific independent authority ensure compliance with
the legal conditions under domestic law giving effect to the
international principles and requirements with regard to the
protection of individuals and of personal data?148

iv. Are effective remedies provided for alleged violations of individ-
ual rights by collection of data?149
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117. The increasing use of information technology has made the
collection of data possible to an extent which was unthinkable in the
past. This has led to the development of national and international
legal protection of individuals with regard to automatic processing of
personal information relating to them. The most important require-
ments of such protection are enumerated above. These are also
applicable mutatis mutandis to data processing for security purposes.

b. Targeted surveillance

What are the guarantees against abuse of targeted surveillance?

i. Is there a mandate in the primary legislation and is it restricted by
principles like the principle of proportionality?

ii. Are there norms providing for procedural controls and oversight?

iii. Is an authorisation by a judge or an independent body required?

iv. Are there sufficient legal remedies available for an alleged viola-

tion of individual rights?150

118. Surveillance may seriously infringe the right to private life.
The developments of technical means make it easier and easier to
use. Ensuring that it does not provide the State an unlimited power to
control the life of individuals is therefore crucial.

119. Targeted surveillance must be understood as covert col-
lection of conversations by technical means, covert collection of
telecommunications and covert collection of metadata.157

c. Strategic surveillance
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120. Signals intelligence must be understood as means and
methods for the interception of radio — including satellite and cell
phone and cable-borne communications. 155

121. “One of the most important developments of intelligence
oversight in recent years has been that signals intelligence... can
now involve monitoring “ordinary telecommunications” (it is “surveil-
lance”) and it has a much greater potential for affecting human
rights. 7156

d. Video surveillance

What are the guarantees against abuse of video surveillance,
especially of public places?157

i. Is video surveillance performed on grounds of security or safety
requirements, or for the prevention and control of criminal
offences, and submitted in law and in practice to the require-
ments laid down in Article 8 ECHR?158

ii. Are people notified of their being surveyed in places accessible
to the public?

iii. Do people have access to any video surveillance that may relate
to them?

What are the legal provisions related to strategic surveillance

which guarantee against abuse?

i. Are the main elements of strategic surveillance regulated in
statute form, including the definition of the agencies which are
authorised to collect such intelligence, the detailed purposes
for which strategic surveillance can be collected and the limits,
including the principle of proportionality, which apply to the col-
lection, retention and dissemination of the data collected?152

ii. Does the legislation extend data protection/privacy also to non-
citizens/non-residents?

iii. Is strategic surveillance submitted to preventive judicial or inde-
pendent authorisation? Are there independent review and over-
sight mechanisms in place?153

iv. Are effective remedies provided for alleged violations of individ-

ual rights by strategic surveillance?154
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Ill. SELECTED STANDARDS

Ill.a. General Rule of Law Standards

1. Hard Law

Council of Europe, European Convention on Human Rights (1950)

http://www.coe.int/en/web/conventions/full-list/-/conven-
tions/treaty/005

European Union (EU), Charter of Fundamental Rights of the EU
(2009)

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:
0J.C_.2010.083.01.0389.01.ENG

United Nations (UN), International Covenant on Civil and Political
Rights (1966) (ICCPR) http://www.unhcr.org/refworld/pdfid/3ae
6b3aa0l.pdf

Council of Europe, Statute of the Council of Europe, Preamble (1949)

http://www.coe.int/en/web/conventions/full-list/-/conven-
tions/treaty/001

OAS, American Convention on Human Rights (‘Pact of San
Jose’) (1969)

http://www.oas.org/dil/treaties_B-32_American_
Convention_on_Human_Rights.htm

African Union (AU), Constitutive Act

http://www.au.int/en/sites/default/files/ConstitutiveAct_EN.pdf

African Union (AU) Charter on Democracy, Elections and
Governance (2007), Article 3

http://www.au.int/en/sites/default/files/AFRICAN_CHARTER_O
N_DEMOCRACY_ELECTIONS _AND_GOVERNANCE.pdf

2. Soft Law

a. Council of Europe

European Commission for Democracy through Law (Venice
Commission), Report on the Rule of Law, CDL-AD (2011)003rev

http://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD(2011)003rev-e

Council of Europe Committee of Ministers, ‘The Council of
Europe and the Rule of Law’, CM(2008)170

http://www.coe.int/t/dghl/standardsetting/minjust/mju29/CM
%20170_en.pdf

The European Commission for the Efficiency of Justice’s
Evaluation of European Judicial Systems project

http://www.coe.int/t/dghl/cooperation/cepej/series/Etudes6S
uivi_en.pdf
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b. European Union

EU, Justice Scoreboard (ongoing annual reports)

http://ec.europa.eu/justice/effective-justice/scoreboard
/index_en.htm

Communication from the European Commission to the
European Parliament and the Council, ‘A new EU Framework to
strengthen the Rule of Law’, COM(2014) 158 final/2.

http://ec.europa.eu/justice/effective-justice/files/com_
2014_158_en.pdf

Council of the EU, Conclusions on fundamental rights and rule of
law and on the Commission 2012 Report on the Application of the
Charter of Fundamental

Rights of the European Union (2013)
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressda-
ta/en/jha/137404.pdf

EU Accession Criteria (‘Copenhagen Criteria’)

http://europa.eu/rapid/press-release_DOC-93-3_en.htm?
locale=en

c. Other International Organisations

Conference on Security and Co-operation in Europe (CSCE, now
OSCE), Document of the Copenhagen Meeting of the Conference on
the Human Dimension of the CSCE (“the Copenhagen document”)
(1989)

http://www.osce.org/odihr/elections/14304?download=true

Organization for Security and Co-operation in Europe, Decision
No. 7/08, ‘Further strengthening the rule of law in the OSCE area’
(2008).

http://www.osce.org/mc/35494?download=true

Organization of American States (OAS), Inter-American
Democratic Charter (2001), http://www.oas.org/OASpage/eng/
Documents/Democractic_Charter.htm

Conference on Security and Co-operation in Europe (CSCE, now
OSCE), Document of the Moscow meeting of the Conference on the
Human Dimension of the CSCE (“the Moscow document) (1991)

http://www.osce.org/odihr/elections/14310?download=true

d. Rule of Law Indicators

World Justice Project Rule of Law Index

http://worldjusticeproject.org/sites/default/files/files/wjp_rule_
of law_index_2014 report.pdf
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Vera-Altus Rule of Law Indicators

http://www.altus.org/pdf/dimrol_en.pdf

The United Nations Rule of Law Indicators

http://www.un.org/en/events/peacekeepersday/2011/publica-
tions/un_rule_of law_indicators.pdf

World Bank’s World Governance Indicators

http://info.worldbank.org/governance/wgi/index.aspx#home

Ill.b. Standards relating to the Benchmarks

A. Legality

1. Hard Law

ECHR Articles 6ff, in particular 6.1, 7, 8.2, 9.2, 10.2and 11.2

EU, Charter of Fundamental Rights of the EU (2009), Article 49
(concerning the principles of legality and proportionality of criminal
offences and penalties)

http://www.europarl.europa.eu/charter/pdf/text_en.pdf

UN, ICCPR Articles 14ff, in particular 14.1, 15, 18.3, 19.3, 21; 22.3

UN, International Covenant on Civil and Political Rights (1966),
Article 4 (emergency derogations must be strict), 15 (nullum crimen,
nullum poena)

http://www.unhcr.org/refworld/pdfid/3ae6b3aa0.pdf

UN, International Convention on the Protection of the Rights of
All Migrant Workers and Members of their Families (1990), Articles
16(4), 19

http://www?2.ohchr.org/english/bodies/cmw/cmw.htm

Rome Statute of the International Criminal Court (1998), Article 22

http://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-
0a655eb30e16/0/rome_statute_english.pdf

AU Charter on Democracy, Elections and Governance (2007),
Article 10

http://www.au.int/en/sites/default/files/AFRICAN_CHARTER_O
N_DEMOCRACY_ELECTIONS_AND_GOVERNANCE.pdf

OAS, American Convention on Human Rights (‘Pact of San
Jose’) (1969), Article 27

http://www.oas.org/dil/treaties_B-32_American_
Convention_on_Human_Rights.htm

2. Soft Law

UN, Universal Declaration of Human Rights (1948), Article 11(2)
(concerning criminal offences and penalties)

http://www.un.org/en/documents/udhr/index.shtml
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Organization of American States (OAS), American Declaration of
the Rights and Duties of Man (1948), Article XXV (protection from
arbitrary arrest)

http://www.oas.org/dil/1948%20American%20Declaration%20
0f%20the%20Rights%20and%20Duties%200f%20Man.pdf

Commonwealth (Latimer House) Principles on the Accountability
of and the Relationship Between the Three Branches of Government
(1998), Principles Il, VI

http://www.cmja.org/downloads/latimerhouse/comm-
printhreearms.pdf

Charter of the Commonwealth (2013), Sections VI, VIl

http://thecommonwealth.org/sites/default/files/page/docu-
ments/CharteroftheCommonwealth.pdf

Association of Southeast Asian Nations (ASEAN) Human Rights
Declaration (2012), para 20(2)

Available at http://aichr.org/documents

B. Legal certainty

1. Hard Law

ECHR Articles 6ff, in particular 6.1, 7, 8.2, 9.2, 10.2and 11.2

OAS, American Convention on Human Rights (‘Pact of San
Jose’) (1969), Article 9

http://www.oas.org/dil/treaties_B-32_American_
Convention_on_Human_Rights.htm

AU, African Charter on Human and People’s Rights (Banjul
Charter) (1981), Article 7(2)

http://www.unhcr.org/refworld/pdfid/3ae6b3630.pdf

League of Arab States (LAS), Arab Charter on Human Rights
(Revised) (2004), Article 16

http://www.refworld.org/docid/3ae6b38540.html

2. Soft Law

UN, Universal Declaration of Human Rights (1948), Article 11
http://www.un.org/en/documents/udhr/index.shtmi

UN, Declaration of the High-level Meeting of the General
Assembly on the Rule of Law at the National and International Levels
(2012), para 8

http://www.unrol.org/article.aspx?article_id=192

ASEAN, Human Rights Declaration (2012), para 20(3)

Available at http://aichr.org/documents
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C. Prevention of abuse of powers

1. Hard Law

UN, International Covenant on Civil and Political Rights (1966),
Article 17 (interference with freedoms)

http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx

UN, International Convention on the Protection of the Rights of
All Migrant Workers and Members of their Families (1990), Articles 14
(interference with freedoms), 15 (deprivation of property)

http://www2.ohchr.org/english/bodies/cmw/cmw.htm

UN, Convention on the Rights of the Child (1989), Article 37(b)
(arbitrary arrest or detention)

http://www.ohchr.org/EN/Professionallnterest/Pages/CRC.aspx

AU, African Charter on Human and People’s Rights (Banjul
Charter) (1981), Article 14

http://www.unhcr.org/refworld/pdfid/3ae6b3630.pdf

2. Soft Law

Council of Europe Committee of Ministers, ‘The Council of
Europe and the Rule of Law’, CM(2008)170, section 46

http://www.coe.int/t/dghl/standardsetting/minjust/mju29/CM
%20170_en.pdf

UN, Universal Declaration of Human Rights (1948), Articles 9,
12, 17 http://www.un.org/en/documents/udhr/index.shtml

Commonwealth (Latimer House) Principles on the Accountability
of and the Relationship Between the Three Branches of Government
(1998), Principle VI

http://www.cmja.org/downloads/latimerhouse/comm-
printhreearms.pdf

ASEAN Human Rights Declaration (2012), paras 11-12, 21 (arbi-
trary deprivations of life, liberty, privacy)

Available at http://aichr.org/documents

D. Equality before the law and non-discrimination
1. Hard Law

a. Council of Europe

ECHR (1950), Article 14

b. European Union

Charter of Fundamental Rights of the EU (2009), Articles 20-21
http://www.europarl.europa.eu/charter/pdf/text_en.pdf

EU Equality Directives, including Council Directive 2000/78/EC

O KOHTPOJIbHOM CNCKe BEPXOBEHCTBA NpaBa

of 27 November 2000 establishing a general framework for equal
treatment in employment and occupation and Council Directive
2000/43/EC of 29 June 2000 implementing the principle of equal
treatment between persons irrespective of racial or ethnic origin

c. Other international organisations
UN, International Covenant on Civil and Political Rights (1966),
Articles 2, 14(1), 26 (equality before courts and tribunals)
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
UN, International Convention on the Elimination of All Forms of
Racial Discrimination (CEDR) (1969), especially Article 5
http://www.ohchr.org/EN/Professionalinterest/Pages/CERD.aspx
UN, International Convention on the Protection of the Rights of
All Migrant Workers and Members of their Families (1990), Articles 1,
7,18
http://www2.ohchr.org/english/bodies/cmw/cmw.htm
UN, International Covenant on Economic, Social and Cultural
Rights (1966), Article 3
http://www.ohchr.org/EN/Professionallnterest/Pages/CESCR.aspx
UN, Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW) (1979)
http://www.ohchr.org/EN/Professionalinterest/Pages/CERD.aspx
UN, Convention on the Rights of Persons with Disabilities
(CRPD) (2006)
http://www.un.org/disabilities/convention/conventionfull.shtml
UN, Convention on the Rights of the Child (1989), Article 2
http://www.ohchr.org/EN/Professionallnterest/Pages/CRC.aspx
International Committee of the Red Cross and Red Crescent
Societies, Geneva Conventions (1949), Common Article 3
https://www.icrc.org/ihl/WebART/375-590006
AU, African Charter on Human and People’s Rights (Banjul
Charter) (1981), Articles 3, 19
http://www.unhcr.org/refworld/pdfid/3ae6b3630.pdf
AU Charter on Democracy, Elections and Governance (2007),
Article 8
http://www.au.int/en/sites/default/files/AFRICAN_CHARTER_O
N_DEMOCRACY_ELECTIONS_AND_GOVERNANCE.pdf
OAS, American Convention on Human Rights (‘Pact of San
Jose’) (1969), Articles 3, 24
http://www.oas.org/dil/treaties_B-32_American_Convention
_on_Human_Rights.htm
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LAS, Arab Charter on Human Rights (Revised) (2004), Articles 2, 9
http://www.refworld.org/docid/3ae6b38540.html

2. Soft Law

Council of Europe, Recommendation CM/Rec(2007)7 of the
Committee of Ministers to member States on good administration,
Article 3

https://wcd.coe.int/ViewDoc.jsp?id=1155877

European Commission for Democracy through Law (Venice
Commission), Report on the scope and lifting of parliamentary immu-
nities, CDL-AD(2014)011

http://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD(2014)011-e

UN, Universal Declaration of Human Rights (1948), Articles 1, 2,
6-7,16-17, 22-23

http://www.un.org/en/documents/udhr/index.shtml

UN Declaration of the High-level Meeting of the General
Assembly on the Rule of Law at the National and International Levels
(2012), sections 12, 14

http://www.unrol.org/article.aspx?article_id=192

UN Human Rights Committee, General Comment No. 32 (2007),
Article 14: Right to equality before courts and tribunals and to a fair trial

http://www1.umn.edu/humanrts/gencomm/hrcom32.html

The Commonwealth, Harare Commonwealth Declaration (1991),
para 4

http://thecommonwealth.org/sites/default/files/history-
items/documents/Harare%20Commonwealth%20Declaration%201
991.pdf

The Commonwealth, Singapore Declaration of Commonwealth
Principles (1971), Principle 6

http://thecommonwealth.org/sites/default/files/history-
items/documents/Singapore%20Declaration.pdf

ASEAN, Human Rights Declaration (2012), paras 2, 7-9

Available at http://aichr.org/documents

OAS, American Declaration of the Rights and Duties of Man
(1948), Articles II, XVII

http://www.oas.org/dil/1948%20American%20Declaration%20
0f%20the%20Rights%20and%20Duties%200f%20Man.pdf

OAS, Inter-American Democratic Charter (2001), Article 9
http://www.oas.org/OASpage/eng/Documents/Democractic_Chart
er.htm

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

South Asian Association for Regional Cooperation (SAARC),
Charter of Democracy (2011)
http://saarc-sec.org/SAARC-Charter-of-Democracy/88/

E. Access to justice

1. Hard Law

ECHR (1950), Article 6

Charter of Fundamental Rights of the EU (2009), Articles 41, 47,
48, 50

http://www.europarl.europa.eu/charter/pdf/text_en.pdf

Directive 2010/64/EU of the European Parliament and of the
Council of 20 October 2010 on the right to interpretation and transla-
tion in criminal proceedings http://eur-lex.europa.eu /legal-con-
tent/EN/TXT/?qid=1455724770445&uri=CELEX: 32010L0064

Directive 2012/13/EU of the European Parliament and of the
Council of 22 May 2012 on the right to information in criminal pro-
ceedings

http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=
1455724843769&uri=CELEX:32012L0013

Directive 2013/48/EU of the European Parliament and of the
Council of 22 October 2013 on the right of access to a lawyer in crim-
inal proceedings and in European arrest warrant proceedings, and on
the right to have a third party informed upon deprivation of liberty and
to communicate with third persons and with consular authorities
while deprived of liberty

http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=
1455724901649&uri=CELEX:32013L0048

UN, International Covenant on Civil and Political Rights (1966),
Articles 9, 14

http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx

UN, International Convention on the Elimination of All Forms of
Racial Discrimination (1969), Article 6

http://www.ohchr.org/EN/Professionallnterest/Pages/CERD.aspx

UN, Convention on the Rights of the Child (1989), Articles 12(2), 40

http://www.ohchr.org/EN/Professionalinterest/Pages/CRC.aspx

UN, International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families (1990), Articles 16, 18

http://www2.ohchr.org/english/bodies/cmw/cmw.htm

Rome Statute of the International Criminal Court (1998), Article 55

http://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-
0a655eb30e16/0/rome_statute_english.pdf
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OAS, American Convention on Human Rights (‘Pact of San
Jose’) (1969), Articles 8, 25

http://www.oas.org/dil/treaties_B-32_American_Convention
_on_Human_Rights.htm

LAS, Arab Charter on Human Rights (Revised) (2004), Articles 7, 9

http://www.refworld.org/docid/3ae6b38540.html

LAS, The Riyadh Arab Agreement for Judicial Cooperation
(1983), Articles 3-4

http://www.refworld.org/docid/3ae6b38d8.html

2. Soft Law

a. Council of Europe

Council of Europe Commission for Democracy through Law
(Venice Commission), Report on the Independence of the Judicial
System Part I: The Independence of Judges, CDL-AD(2010)004

http://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD(2010)004-¢e

Venice Commission, Report on European Standards as regards
the Independence of the Judicial System: Part Il - the Prosecution
Service, CDL-AD(2010)040

http://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD(2010)040-e

Venice Commission, Report on Judicial Appointments, CDL-
AD(2007)028

http://www.venice.coe.int/webforms/documents/default.aspx?
pdffile=CDL-AD%282007%29028-e

Venice Commission, Compilation of Venice Commission opin-
ions, reports and studies on Constitutional Justice, CDL-PI(2015)002

http://www.venice.coe.int/webforms/documents/?pdf=CDL-
P1%282015%29002-¢e

Venice Commission, Compilation of Venice Commission
Opinions and Reports concerning Prosecutors, CDL-PI(2015)009

http://www.venice.coe.int/webforms/documents/?pdf=CDL-
P1%282015%29009-¢e

Venice Commission, Compilation of Venice Commission Opinions
and Reports concerning Courts and Judges, CDL-PI(2015)001

http://www.venice.coe.int/webforms/documents/?pdf=CDL-
P1%282015%29001-¢e

Council of Europe, Recommendation CM/Rec(94)12 of the
Committee of Ministers to member States on the Independence,
Efficiency and Role of Judges (1994)

O KOHTPOJIbHOM CNCKe BEPXOBEHCTBA NpaBa

https://wcd.coe.int/ViewDoc.jsp?id=524871&Site=CM&BackC
olorinternet=C3C3C3&BackColorintranet=EDB021&BackColorLogg
ed=F5D383

Council of Europe, Recommendation CM/Rec(2010)12 of the
Committee of Ministers to member States on judges: independence,
efficiency and responsibilities

https://wcd.coe.int/ViewDoc.jsp?id=1707137

Council of Europe, Recommendation CM/Rec(2000)19 of the
Committee of Ministers to member States on the role of public pros-
ecution in the criminal justice system

https://wcd.coe.int/com.instranet.InstraServlet?command=co
m.instranet.CmdBlobGet&Instranetimage=2719990&SecMode=1&
Docld=366374&Usage=2

Council of Europe, Recommendation CM/Rec(2012)11 of the
Committee of Ministers to member States on the role of public pros-
ecutors outside the criminal justice system

https://wcd.coe.int/ViewDoc.jsp?id=1979395&Site=CM&Back
Colorinternet=C3C3C3&BackColorintranet=EDB021&BackColorLog
ged=F5D383

Consultative Council of European Judges (CCJE), Opinion No. 1
on standards concerning the independence of the judiciary and the
irremovability of judges (2001)

https://www.coe.int/t/dghl/monitoring/greco/evaluations/roun
d4/CCJE%200pinion%201_EN.pdf

Council of Europe, Recommendation No. R(2000)21 of the
Committee of Ministers to member States on the freedom of exercise
of the profession of lawyer

https://wcd.coe.int/ViewDoc.jsp?id=380771&Site=CM&BackC
olorinternet=C3C3C3&BackColorintranet=EDB021&BackColorLogg
ed=F5D383

b. European Union

European Network of Councils for the Judiciary, Dublin
Declaration on Standards for the Recruitment and Appointment of
Members of the Judiciary (2012)

http://www.encj.eu/images/stories/pdf/GA/Dublin/encj_dublin
_declaration_def_dclaration_de_dublin_recj_def.pdf

European Network of Councils for the Judiciary, Judicial Ethics:
Principles, Values and Qualities (2010)

http://encj.eu/images/stories/pdf/ethics/judicialethicsdeon-
tologiefinal.pdf
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European Network of Councils for the Judiciary, Resolution on
Transparency and Access to Justice (2009)

http://encj.eu/images/stories/pdf/opinions/resolution-
bucharest29may_final.pdf

Council of Bars and Law Societies in Europe, Charter of Core
Principles of the European Legal Profession (2006) and Code of
Conduct for European Lawyers (1988, latest amendment 2006)

http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/EN
_CCBE_CoCpdf1_1382973057.pdf

European Association of Judges, Judges’ Charter in Europe (1997)

http://www.richtervereinigung.at/international/eurojus1/euro-
jus15a.htm

c. United Nations

UN, Universal Declaration of Human Rights (1948), Articles 8, 10

http://www.un.org/en/documents/udhr/

UN Human Rights Council Resolution 25/4, Integrity of the judi-
cial system (2014)

http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/RES
/25/4

UN Human Rights Council, Resolution 23/6, Independence and
impartiality of the judiciary, jurors and assessors and the indepen-
dence of lawyers (2013)

http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G13/148/
94/PDF/G1314894.pdf?OpenElement

UN Declaration of the High-level Meeting of the General
Assembly on the Rule of Law at the National and International Levels
(2012), para 13

http://www.unrol.org/article.aspx?article_id=192

UN Human Rights Committee, General Comment No. 32 (2007),
Article 14: Right to equality before courts and tribunals and to a fair trial

http://www1.umn.edu/humanrts/gencomm/hrcom32.html

UN Office on Drugs and Crime Judicial Group on Strengthening
Judicial Integrity, The Bangalore Principles of Judicial Conduct (2002)

http://www.unodc.org/pdf/crime/corruption/judicial_group/Ba
ngalore_principles.pdf

UN OHCHR, Principles relating to the Status of National
Institutions (The Paris Principles) (1993), section 2 (Composition and
guarantees of independence and pluralism)

http://www.ohchr.org/EN/Professionalinterest/Pages/StatusOf
Nationallnstitutions.aspx

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

UN Basic Principles on the Role of Lawyers (welcomed by
General Assembly resolution 45/166, 1990)

http://www.ohchr.org/EN/Professionalinterest/Pages/RoleOfLa
wyers.aspx

UN Guidelines on the Role of Prosecutors (welcomed by General
Assembly resolution 45/166, 1990)

http://www.ohchr.org/EN/Professionalinterest/Pages/RoleOfPr
osecutors.aspx

UN Draft Universal Declaration on the Independence of Justice
(“Singhvi Declaration”) (referenced by UN Commission on Human
Rights, resolution 1989/32)

http://icj.wpengine.netdna-cdn.com/wp -
content/uploads/2014/03/SR-Independence-of-Judges-and-
Lawyers-Draft-universal-declaration-independence-justice-Singhvi-
Declaration-instruments-1989-eng.pdf

UN Basic Principles on the Independence of the Judiciary
(endorsed by General Assembly resolutions 40/32 and 40/146, 1985)

http://www.ohchr.org/EN/Professionallnterest/Pages/Independ
encedJudiciary.aspx

United Nations Principles and Guidelines on Access to Legal Aid
in Criminal Justice Systems

https://www.unodc.org/documents/justice-and-prison-
reform/UN_principles_and_guidlines_on_access_to_legal_aid.pdf

International Association of Prosecutors, Standards of profes-
sional responsibility and Statement of the essential duties and rights
of prosecutors (1999)

http://www.iap-association.org/getattachment/34e49dfe-
d5db-4598-91da-16183bb12418/Standards_English.aspx

OSCE Ministerial Council Decision No. 12/05 on Upholding Human
Rights and the Rule of Law in Criminal Justice Systems (Ljubljana)

http://www.osce.org/mc/17347?download=true

OSCE, Brussels Declaration on Criminal Justice Systems (2006)

http://www.osce.org/mc/23017?download=true

d. The Commonwealth of Nations

Charter of the Commonwealth (2013), section 7

http://thecommonwealth.org/sites/default/files/page/docu-
ments/CharteroftheCommonwealth.pdf

Commonwealth (Latimer House) Principles on the Accountability
of and the Relationship Between the Three Branches of Government
(2003), Principles IlI-VI
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http://www.cmja.org/downloads/latimerhouse/comm-
printhreearms.pdf

Harare Commonwealth Declaration (1991), para 4

http://thecommonwealth.org/sites/default/files/history-
items/documents/Harare%20Commonwealth%20Declaration%201
991.pdf

Limassol Conclusions on Combating Corruption within the
Judiciary (2002)

http://www.cmja.org/downloads/limassolconclusionwith-
annexe.pdf

e. Organization for Security and Co-operation in Europe

Organization for Security and Co-operation in Europe, Office for
Democratic Institutions and Human Rights, ‘Kyiv Recommendations on
Judicial Independence in Eastern Europe, South Caucasus and Central
Asia: Judicial Administration, Selection and Accountability’ (2010)

http://www.osce.org/odihr/KyivRec?download=true

Organization for Security and Co-operation in Europe, Office for
Democratic Institutions and Human Rights, Legal Digest of
International Fair Trial Rights, http://www.osce.org/odihr/94214.

f. Other International Organisations

OAS, American Declaration of the Rights and Duties of Man
(1948), Articles XVII, XXVI

http://www.oas.org/dil/1948%20American%20Declaration%20
0f%20the%20Rights%20and%20Duties%200f%20Man.pdf

OAS, Inter-American Democratic Charter (2001), Articles 2-4
http://www.oas.org/OASpage/eng/Documents/Democractic_Charter.htm

African Union (AU), Constitutive Act (2000), Article 4(m)

http://www.au.int/en/sites/default/files/ConstitutiveAct_EN.pdf

AU, African Charter on Human and People’s Rights (Banjul
Charter) (1981), Articles 7, 26

http://www.unhcr.org/refworld/pdfid/3ae6b3630.pdf

ASEAN, Human Rights Declaration (2012), para 5

Available at http://aichr.org/documents

SAARC, Charter of Democracy (2011)

http://saarc-sec.org/SAARC-Charter-of-Democracy/88/

g. Other

American Bar Association Rule of Law Initiative — Arab Council
for Judicial and Legal Studies, Justice Sector Benchmarks — A User’s
Guide for Civil Society Organizations

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

http://www.albersconsulting.eu/justicebenchmarks.html

The Appointment, Tenure and Removal of Judges under
Commonwealth Principles: A Compendium and Analysis of Best
Practice (J. van Zyl Smit, Report of Research Undertaken by
Bingham Centre for the Rule of Law) (2015)

http://www.biicl.org/documents/689_bingham_centre_com-
pendium.pdf

Bingham Center for the Rule of Law, Cape Town Principles on
the Role of Independent Commissions in the Selection and
Appointment of Judges (2016)

http://www.biicl.org/documents/868 cape_town_principles_-
_february_2016.pdf

F. Examples of particular challenges to the Rule of Law

1. Hard Law

a. Corruption

Council of Europe, Criminal Convention against Corruption,

http://www.coe.int/en/web/conventions/full-list/-/conven-
tions/treaty/173

Council of Europe, Civil Convention on Corruption,

http://www.coe.int/en/web/conventions/full-list/-/conven-
tions/treaty/174

Council of Europe, Additional Protocol to the Criminal Law
Convention on Corruption

http://www.coe.int/en/web/conventions/full-list/-/conven-
tions/treaty/191

UN, Convention Against Corruption (2003)

http://www.unodc.org/unodc/en/treaties/CAC/

OAS, Inter-American Convention against Corruption (1996)

http://www.oas.org/juridico/english/treaties/b-58.html

b. Collection of data and surveillance

Council of Europe, Convention for the Protection of Individuals
with regard to Automatic Processing of Personal Data

http://www.coe.int/en/web/conventions/full-list/-/conven-
tions/treaty/108

European Union, Directive 95/46/EC of the European Parliament
and of the Council of 24 October 1995 on the protection of individu-
als with regard to the processing of personal data and on the free
movement of such data
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2. Soft Law

a. Corruption

Council of Europe, Recommendation CM/Rec(2000)10 of the
Committee of Ministers to members States on codes of conduct for
public officials,

https://wcd.coe.int/ViewDoc.jsp?id=353945&Site=CM&BackC
olorinternet=C3C3C3&BackColorintranet=EDB021&BackColorLogg
ed=F5D383

CM/Res (97) 24 on the twenty guiding principles for the fight
against corruption

https://wcd.coe.int/ViewDoc.jsp?id=593789&Site=CM&BackC
olorinternet=C3C3C3&BackColorintranet=EDB021&BackColorLogg
ed=F5D383

Group of States Against Corruption (GRECO), Immunities of
public officials as possible obstacles in the fight against corruption, in
Lessons learned from the three Evaluation Rounds (2000-2010) -
Thematic Articles

https://www.coe.int/t/dghl/monitoring/greco/general/Compen
dium_Thematic_Articles_EN.pdf

European Union, regular EU-Anti Corruption report, e.g.
COM(2014) 38 final as of 3 February 2015

b. Collection of data and surveillance

European Commission for Democracy through Law (Venice
Commission), Opinion on Video Surveillance in Public Places by
Public Authorities and the Protection of Human Rights, CDL-
AD(2007)014

http://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD%282007%29014-¢e

European Commission for Democracy through Law (Venice
Commission Report on the Democratic Oversight of Signals
Intelligence Agencies, CDL-AD(2015)011

http://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD%282015%29011-¢e

O KOHTpONbHOM CNMCKe BEPXOBEHCTBA Npaea

1 See, for example, FRA (Fundamental Rights Agency) (2016), Fundamental
rights: challenges and achievements in 2015 — FRA Annual report 2013,
Luxembourg, Publications Office of the European Union (Publications
Office), Chapter 7 (upcoming).

2 Cf. CDL-AD(2011)003rev, § 30ff.

3 CDL-AD(2011)003rev.

4 See Parliamentary Assembly of the Council of Europe, Motion for a resolution
presented by Mr Holovaty and others, The principle of the rule of law, Doc.
10180, § 10. In this context, see also the Copenhagen document of the CSCE,
para. 2: “[participating States] consider that the rule of law does not mean
merely a formal legality which assures regularity and consistency in the
achievement and enforcement of democratic order, but justice based on the
recognition and full acceptance of the supreme value of the human personali-
ty and guaranteed by institutions providing a framework for its fullest expres-
sion.”

5 Tom Bingham, The Rule of Law (2010).

6 Council conclusions on fundamental rights and rule of law and on the
Commission 2012 Report on the Application of the Charter of Fundamental
Rights of the European Union, Justice and Home Affairs Council Meeting,
Luxembourg, 6-7 June 2013, part c, available at:
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/jha/1374
04.pdf.

7 Communication from the European Commission to the European Parliament
and the Council, ‘A new EU Framework to strengthen the Rule of Law’,
COM(2014) 158  final/2, http://ec.europa.eu/justice/  effective-
justice/files/com_2014 158 en.pdf.

8 This document is a joint publication of the United Nations Department of
Peacekeeping Operations (DPKO) and the Office of the United Nations High
Commissioner for Human Rights (OHCHR).

9 See FRA (2014), An EU internal strategic framework for fundamental rights:
joining fundamental rights: joining forces to achieve better results.
Luxembourg, Publications Office of the European Union (Publications
Office).

10 On the issue, see in particular the Report on the Rule of Law adopted by the
Venice Commission, CDL-AD(2011)003rev, § 59-61. The report also under-
lines (§ 41) that “[a] consensus can now be found for the necessary elements
of the Rule of Law as well as those of the Rechtsstaat which are not only for-
mal but also substantial or material” (emphasis added).

11 Rule of Law. A Guide for Politicians, HIIL, Lund/The Hague, 2012, p. 6.

12 Venice Commission Report on the Rule of Law, CDL-AD(2011)003rev, § 37.

13 See for example ECtHR, Centro Europe 7 and di Stefano v. Italy, 38433/09, 7
June 2012, § 134, 156; Barbulescu v. Romania, 61496/08, 12 January 2016, §
52ff.
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14 See ECtHR, Sylvester v. Austria, 36812/97 and 40104/98, 24 April 2003, § 63;
P.P. v. Poland, 8677/03, 8 January 2008, § 88.

15 As Rule of Law guarantees apply not only to human rights law but to all laws.

16 The principle of legality is explicitly recognised as an aspect of the Rule of
Law by the European Court of Justice, see ECJ, C-496/99 P, Commission v.
CAS Succhi di Frutta, 29 April 2004, § 63.

17 This results from the principle of separation of powers, which also limits the
discretion of the executive: cf. CM(2008)170, The Council of Europe and the
Rule of Law, § 46.

18 The Venice Commission is in principle favourable to full review of constitu-
tionality, but a proper implementation of the Constitution is sufficient: cf.
CDL-AD(2008)010, Opinion on the Constitution of Finland, § 115ff. See espe-
cially the section on Constitutional Justice (II.E.3).

19 On the hierarchy of norms, see CDL-JU(2013)020, Memorandum —
Conference on the European standards of Rule of Law and the scope of dis-
cretion of powers in the member States of the Council of Europe (Yerevan,
Armenia, 3-5 July 2013).

20 The reference to « law » for acts and decisions affecting human rights is to be
found in a number of provisions of the European Convention on Human
Rights, including Article 6.1, 7 and Articles 8.2, 9.2, 10.2 and 11.2 concern-
ing restrictions to fundamental freedoms. See, among many other authorities,
ECtHR Amann v. Switzerland, 27798/95, 16 February 2000, § 47ff; Slivenko
v. Latvia, 48321/99, 9 October 2003, § 100; X. v. Latvia, 27853/09, 26
November 2013, § 58; Kuri¢ and Others v. Slovenia, 26828/06, 12 March
2014, § 341.

21 Discretionary power is, of course, permissible, but must be controlled. See
below I1.C.1.

22 Cf. below 11.A.8.

23 For a recent reference to positive obligations of the State to ensure the funda-
mental rights of individuals vis-a-vis private actors, see ECtHR Barbulescu v.
Romania, 61496/08, 12 January 2016, § 52ff (concerning Article 8 ECHR).

24 Law “comprises statute law as well as case-law”, ECtHR Achour v. France,
67335/01, 29 March 2006, § 42; cf Kononov v. Latvia [GC], 36376/04, 17
May 2010, § 185.

25 ECtHR The Sunday Times v. the United Kingdom (No. 1), 6538/74, 26 April
1979, § 46ff. On the conditions of accessibility and foreseeability, see, e.g.,
ECtHR Kuri¢ and Others v. Slovenia, 26828/06, 26 June 2012, § 341ff;
Amann v. Switzerland, 27798/95, 16 February 2000, § 50; Slivenko v. Latvia,
48321/99, 9 October 2003, § 100. The Court of the European Union consid-
ers that the principles of legal certainty and legitimate expectations imply that
“the effect of Community legislation must be clear and expectable to those
who are subject to it”: ECJ, 212 to 217/80, Amministrazione delle finanze
dello Stato v. SRL Meridionale Industria Salumi and Others, 12 November
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1981, § 10; or “that legislation be clear and precise and that its application be
foreseeable for all interested parties”: CJEU, C-585/13, Europaisch-Iranische
Handelsbank AG v. Council of the European Union, 5 March 2015, § 93; cf.
ECJ, C-325/91, France v Commission, 16 June 1993, § 26. For more details,
see II.B (legal certainty).

26 Cf. Article 26 (pacta sunt servanda) and Article 27 (internal law and obser-
vance of treaties) of the 1969 Vienna Convention on the Law of Treaties;
CDL-STD(1993)006, The relationship between international and domestic
law, § 3.6 (treaties), 4.9 (international custom), 5.5 (decisions of internation-
al organisations), 6.4 (international judgments and rulings); CDL-
AD(2014)036, Report on the Implementation of Human Rights Treaties in
Domestic Law and the Role of Courts, § 50.

27 Article 27 of the Vienna Convention on the Law of Treaties; see also Article
46 (Provisions of internal law regarding the competence to conclude treaties).

28 See Article 80 of the German Constitution; Article 76 of the Italian
Constitution; Article 92 of the Constitution of Poland; Article 290.1 of the
Treaty on the Functioning of the European Union, which States that “[the]
essential elements of an area shall be reserved for the legislative act and
accordingly shall not be the subject of a delegation of power”.

29 ECtHR Sunday Times, above note 25.

30 On the need to clarify and streamline legislative procedures, see e¢.g. CDL-
AD(2012)026, § 79; cf. CDL-AD(2002)012, Opinion on the draft revision of
the Romanian Constitution, § 38ff.

31 According to the European Court of Human Rights, exacting and pertinent
review of (draft) legislation, not only a posteriori by the judiciary, but also a
priori by the legislature, makes restrictions to fundamental rights guaranteed
by the Convention more easily justifiable: ECtHR Animal Defenders
International v. the United Kingdom, 48876/08, 22 April 2013, §106ff.

32 UN Human Rights Committee, General Comment No. 25 (1996), Article 25
(Participation in Public Affairs and the Right to Vote) - The Right to
Participate in Public Affairs, Voting Rights and the Right of Equal Access to
Public Service, — provides that “[citizens] also take part in the conduct of pub-
lic affairs by exerting influence through public debate” (§ 8). Available at
http://www.refworld.org/cgi-bin/texis/vtx/rwmain?page=search&
docid=453883fc22&skip=0&query=general comment 25. The CSCE
Copenhagen Document provides that legislation is “adopted at the end of a
public procedure” and the 1991 Moscow Document
(http://www.osce.org/odihr/elections/14310) states that “[Legislation] will be
formulated and adopted as the result of an open process” (§ 18.1).

33 ECtHR Hatton v. the United Kingdom, 36022/97, 8 July 2003, § 128: “A gov-
ernmental decision-making process concerning complex issues of environ-
mental and economic policy such as in the present case must necessarily
involve appropriate investigations and studies in order to allow them to strike
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a fair balance between the various conflicting interests at stake.” See also
Evans v. the United Kingdom, 6339/05, 10 April 2007, § 64. About the absence
of real parliamentary debate since the adoption of a statute, which took place
in 1870, see Hirst (No. 2) v. the United Kingdom, 74025/01, 6 October 2005,
§ 79. In Finland, the instructions for law-drafting include such a requirement.

34 Cf. Article 15 ECHR (“derogation in time of emergency”); Article 4 ICCPR;
Article 27 ACHR. For an individual application of Article 15 ECHR, see
ECtHR A. and Others v. the United Kingdom, 3455/05, 19 February 2009, §
178, 182: a derogation to Article 5 § 1 ECHR was considered as dispropor-
tionate. On emergency powers, see also CDL-STD(1995)012, Emergency
Powers; CDL-AD(2006)015, Opinion on the Protection of Human Rights in
Emergency Situations.

36 Article 15 ECHR: Article 4 ICCPR; Article 27 ACHR.

37 CDL-AD(2006)015, § 9. On derogations under Article 15 ECHR, see more
generally CDL-AD(2006)015, § 91f, and the quoted case-law.

38 On the need for effective and dissuasive sanctions, see e.g. CDL-
AD(2014)019, § 89; CDL-AD(2013)021, § 70.

39 The need for ensuring proper implementation of the legislation is often under-
lined by the Venice Commission: see e.g. CDL-AD(2014)003, § 11: “the key
challenge for the conduct of genuinely democratic elections remains the exer-
cise of political will by all stakeholders, to uphold the letter and the spirit of
the law, and to implement it fully and effectively”; CDL-AD(2014)001, § 85.

40 Cf. Article 124 of the Constitution of Finland: “A public administrative task
may be delegated to others than public authorities only by an Act or by virtue
of an Act, if this is necessary for the appropriate performance of the task and
if basic rights and liberties, legal remedies and other requirements of good
governance are not endangered.”

41 ECtHR Fazlyiski v. Bulgaria, 40908/05, 16 April 2013, § 64-70, in particular
§ 65; Ryakib Biryukov v. Russia, 14810/02, 17 January 2008, in particular §
30ff; cf. Kononov v. Latvia, 36376/04, 17 May 2010, § 185.

42 ECtHR The Sunday Times v. the United Kingdom (No. 1), 6538/74, 26 April
1979, § 46ft; Rekvényi v. Hungary, 25390/94, 20 May 1999, § 34ff.

43 ECtHR The Sunday Times v. the United Kingdom (No. 1), 6538/74, 26 April
1979, § 49.

44 The Venice Commission has addressed the issue of stability of legislation in
the electoral field: Code of Good Practice in Electoral Matters, CDL-
AD(2002)023rev, I1.2; Interpretative Declaration on the Stability of the
Electoral Law, CDL-AD(2005)043.

45 For example, individuals who have been encouraged to adopt a behaviour by
Community measures may legitimately expect not to be subject, upon the
expiry of this undertaking, to restrictions which specifically affect them pre-
cisely because they availed themselves of the possibilities offered by the
Community provisions: ECJ, 120/86, Mulder v. Minister van Landbouw en
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Visserij, 28 April 1988, § 21ff. In the case-law of the European Court of
Human Rights, the doctrine of legitimate expectations essentially applies to
the protection of property as guaranteed by Article 1 of the First Additional
Protocol to the European Convention on Human Rights: see e.g. ECtHR
Anhaeuser-Busch Inc. v. Portugal [GC], 73049/01, 11 January 2007, § 65;
Gratzinger and Gratzingerova v. the Czech Republic [GC] (dec.), 39794/98,
10 July 2002, § 68ff; National & Provincial Building Society, Leeds
Permanent Building Society and Yorkshire Building Society v. the United
Kingdom, 21319/93, 21449/93, 21675/93, 21319/93, 21449/93 and 21675/93,
23 October 1997, § 62ff.

46 See Article 7.1 ECHR, Article 15 ICCPR, Article 9 ACHR, Article 7.2 of the
African (Banjul) Charter on Human and Peoples’ Rights [ACHPR] for crimi-
nal law; Article 28 of the Vienna Convention on the Law of Treaties for inter-
national treaties.

47 The principle of non-retroactivity does not apply when the new legislation
places individuals in a more favourable position. The European Court of
Human considers that Article 7 ECHR includes the principle of retrospective-
ness of the more lenient criminal law: see Scoppola v. Italy (No. 2), 10249/03,
17 September 2009.

48 Article 4 Protocol 7 ECHR, Article 14.7 ICCPR, Article 8.4 ACHR (in the
penal field); on the respect of the principle of res judicata, see e.g. ECtHR
Brumarescu v. Romania, 28342/95, 28 October 1999, § 62; Kulkov and
Others v. Russia, 25114/03, 11512/03, 9794/05, 37403/05, 13110/06,
19469/06, 42608/06, 44928/06, 44972/06 and 45022/06, 8 January 2009, §
27; Duca v. Moldova, 75/07, 3 March 2009, § 32. The Court considers respect
of res judicata as an aspect of legal certainty. Cf. Marckx v. Belgium, 6833/74,
13 June 1979, § 58.

49 Cf. The Council of Europe and the Rule of Law - An overview, CM(2008)170,
21 November 2008, § 48.

50 Protection against arbitrariness was mentioned by the European Court of
Human Rights in a number of cases. In addition to those quoted in the next
note, see e¢.g. Husayn (Abu Zubaydah) v. Poland, 7511/13, 24 July 2014, §
521ff; Hassan v. the United Kingdom, 29750/09, 16 September 2014, § 106;
Georgia v. Russia (I), 13255/07, 3 July 2014, § 182ff (Article 5 ECHR);
Ivinovié¢ v. Croatia, 13006/13, 18 September 2014, § 40 (Article 8 ECHR).
For the Court of Justice of the European Union, see e.g. ECJ, 46/87 and
227/88, Hoechst v. Commission, 21 September 1989, § 19; T-402/13, Orange
v. European Commission, 25 November 2014, § 89. On the limits of discre-
tionary powers, see Appendix to Recommendation of the Committee of
Ministers on good administration, CM/Rec(2007)7, Article 2.4 (“Principle of
lawfulness™): “[Public authorities] shall exercise their powers only if the
established facts and the applicable law entitle them to do so and solely for the
purpose for which they have been conferred”.
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51 CM(2008)170, The Council of Europe and the Rule of Law, § 46; ECtHR
Malone, 8691/79, 2 August 1984, § 68; Segerstedt-Wiberg and Others v.
Sweden, 62332/00, 6 June 2006, § 76 (Article 8). The complexity of modern
society means that discretionary power must be granted to public officials.
The principle by which public authorities must strive to be objective (“sach-
lich”) in a number of States such as Sweden and Finland goes further than
simply forbidding discriminatory treatment and is seen as an important factor
buttressing confidence in public administration and social capital.

52 See e.g. Atrticle 41.1.c of the Charter of Fundamental Rights of the European
Union. Cf. also item IL.E.2.c.vi and note 126.

53 See for exemple, Article 14 ECHR; Protocol 12 ECHR; Articles 12, 26
ICCPR, Article 24 ACHR; Article ACHPR.

54 Cf. e.g. CDL-AD(2014)010, § 41-42; CDL-AD(2013)032, Opinion on the
Final Draft Constitution of the Republic of Tunisia, § 44ff: equality should not
be limited to citizens and include a general non-discrimination clause.

55 CDL-AD(2014)011, Report on the Scope and Lifting of Parliamentary
Immunities (§ 200); ECtHR Cordova v. Italy, No. 1 and No. 2, 40877/98 and
45649/99, 30 January 2003, § 58-67.

56 ECRI (European Commission against Racism and Intolerance)
Recommendation No. 7, § 5.

57 For example, Article 1.2 Protocol 12 ECHR makes clear that “any public
authority” - and not only the legislator - has to respect the principle of equal-
ity. Article 26 ICCPR States that “All persons are equal before the law and are
entitled without discrimination to the equal protection of the law”. “The prin-
ciple of equal treatment is a general principle of European Union law,
enshrined in Articles 20 and 21 of the Charter of Fundamental Rights of the
European Union”: CJEU, C-550/07 P, Akzo Nobel Chemicals and Akcros
Chemicals v Commission, 14 September 2010, § 54.

58 A distinction is admissible if the situations are not comparable and/or if it is
based on an objective and reasonable justification: See ECtHR Hamal&inen v.
Finland, 37359/09, 26 July 2014, § 108: “The Court has established in its
case-law that in order for an issue to arise under Article 14 there must be a dif-
ference in treatment of persons in relevantly similar situations. Such a differ-
ence of treatment is discriminatory if it has no objective and reasonable justi-
fication; in other words, if it does not pursue a legitimate aim or if there is not
a reasonable relationship of proportionality between the means employed and
the aim sought to be realised. The Contracting States enjoy a margin of appre-
ciation in assessing whether and to what extent differences in otherwise sim-
ilar situations justify a difference in treatment (see Burden v. the United
Kingdom GC, no. 13378/05, § 60, ECHR 2008)”.

59 Cf. Article 13 ECHR; Article 2.3 ICCPR ; Article 25 ACHR ; Article 7.1.a
ACHPR.

60 Cf. Article 1.4 and 2.2 of the International Convention on the Elimination of
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All Forms of Racial Discrimination (CEDR); Article 4 of the Convention on
the Elimination of All Forms of Discrimination against Women (CEDAW);
Article 5.4 of the Convention on the Rights of Persons with Disabilities
(CRPD).

61 On the issue of access to justice and the Rule of Law, see SG/Inf(2016)3,
Challenges for judicial independence and impartiality in the member States of
the Council of Europe, Report prepared jointly by the Bureau of the CCJE and
the Bureau of the CCPE for the attention of the Secretary General of the
Council of Europe as a follow-up to his 2015 report entitled “State of
Democracy, Human Rights and the Rule of Law in Europe — a shared respon-
sibility for democratic security in Europe.

62 CDL-AD(2010)004, § 22: “The basic principles ensuring the independence of
the judiciary should be set out in the Constitution or equivalent texts”.

63 Cf. CM/Rec(2010)12 of the Committee of Ministers to member States on
judges: independence, efficiency and responsibilities, § 49ff; CDL-
AD(2010)004, § 33ff; for constitutional justice, see “The Composition of
Constitutional Courts”, Science and Technique of Democracy No. 20, CDL-
STD(1997)020, p. 18-19.

64 “Judges... should enjoy functional — but only functional — immunity (immu-
nity from prosecution for acts performed in the exercise of their functions,
with the exception of intentional crimes, e.g. taking bribes)”: CDL-
AD(2010)004, § 61.

65 OSCE Kyiv Recommendations on Judicial Independence, § 9.

66 Cf. CM/Rec(2010)12, § 44.

67 The Venice Commission considers it appropriate to establish a Judicial
Council having decisive influence on decisions on the appointment and career
of judges: CDL-AD(2010)004, § 32.

68 “A substantial element or a majority of the members of the Judicial Council
should be elected by the Judiciary itself”: CDL-AD(2007)028, § 29.

69 CDL-AD(2010)038, Amicus Curiae Brief for the Constitutional Court of the “the
former Yugoslav Republic of Macedonia” on amending several laws relating to
the system of salaries and remunerations of elected and appointed officials.

70 Recommendation CM/Rec(2012)11 of the Committee of Ministers to member
States on the role of public prosecutors outside the criminal justice system;
CDL-AD(2010)040, § 81-83; CDL-AD(2013)025, Joint Opinion on the draft
law on the public prosecutor’s office of Ukraine, § 16-28.

71 See in particular ECtHR Campbell and Fell v. the United Kingdom, 28 June
2014, 7819/77 and 7878/77, § 78.

72 Cf. CDL-AD(2010)004, § 43.

73 CDL-AD(2010)004, § 32.

74 Cf. Recommendation (94)12 of the Committee of Ministers on the
Independence, Efficiency and Role of Judges (Principle 1.2.a), which reflects
a preference for a judicial council but accepts other systems.
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75 CDL-AD(2007)028, Report on Judicial Appointments, § 44ff. The trend in
Commonwealth countries is away from executive appointments and toward
appointment commissions, sometimes known as judicial services commis-
sions. See J. van Zyl Smit (2015), The Appointment, Tenure and Removal of
Judges under Commonwealth Principles: A Compendium and Analysis of
Best Practice (Report of Research Undertaken by Bingham Centre for the
Rule of Law), available at
http://www.biicl.org/documents/689 bingham_centre compendium.pdf.

76 CDL-AD(2002)021, Supplementary Opinion on the Revision of the
Constitution of Romania, § 21, 22.

77 See CDL-PI(2015)001, Compilation of Venice Commission Opinions and
Reports concerning Courts and Judges, ch. 4.2, and the references.

78 CDL-INF(1999)005, Opinion on the reform of the judiciary in Bulgaria, § 28;
see also, e.g., CDL-AD(2007)draft, Report on Judicial Appointments by the
Venice Commission, § 33; CDL-AD(2010)026, Joint opinion on the draft law
on the judicial system and the status of judges of Ukraine, § 97, concerning
the presence of ministers in the judicial council.

79 CM/Rec(2010)12, § 33ff; CDL-AD(2010)004, § 52ff.

80 CDL-AD(2010)040, § 71fF.

81 Cf. CDL-AD(2012)014, Opinion on Legal Certainty and the Independence of
the Judiciary in Bosnia and Herzegovina, § 81.

82 CDL-AD(2010)004, § 78; see e.g. European Commission on Human Rights,
Zand v. Austria, 7360/76, 16 May 1977, D.R. 8, p. 167; ECtHR Fruni v.
Slovakia, 8014/07, 21 June 2011, § 134ff.

83 On the allocation of cases, see CM/Rec(2010)12, § 24; CDL-AD(2010)004, §
73ff. The OSCE Kyiv Recommendations cite as a good practice either random
allocation of cases or allocation based on predetermined, clear and objective
criteria (§ 12).

84 CM/Rec(2010)12, § 22ff; CDL-AD(2010)004, § 68ff; CM/Rec(2000)19 of the
Committee of Ministers to member States on the role of public prosecution in
the criminal justice system, § 19; CDL-AD(2010)004, Report on the
Independence of the Judicial System Part I: The Independence of Judges), § 72.

85 CDL-AD(2010)004, § 79.

86 Article 6.1 ECHR; Article 14.1 ICCPR; Article 8.1 ACHR; Article 7.1.d
ACHPR. See also the various aspects of impartiality in the Bangalore principles
of judicial conduct, Value 2, including absence of favour, bias or prejudice.

87 See e.g. ECtHR Micallef v. Malta [GC], 17056/06, 15 October 2009, § 99-100.

88 On corruption, see in general IL.F.1.

89 See e.g. ECtHR De Cubber v. Belgium, 9186/80, 26 October 1984, § 26:
Micallef v. Malta, 17056/06, 15 October 2009, § 98; Oleksandr Volkov v.
Ukraine, 21722/11, 9 January 2013, § 106.

90 CDL-AD(2011)017, Opinion on the introduction of changes to the constitu-
tional law "on the status of judges" of Kyrgyzstan, § 15.
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91 See in particular CM/Rec(2000)19, § 11ff; CDL-AD(2010)040, § 23ff.

92 Cf. CDL-AD(2010)040, § 22.

93 Cf. CDL-AD(2010)040, § S3ff.

94 CDL-AD(2010)040, § 34ft, 471f.

95 CDL-AD(2010)040, Report on European Standards as regards the

Independence of the Judicial System: Part II - the Prosecution Service, § 39.

96 CDL-AD(2010)040, § 52.

97 CDL-AD(2010)040, § 69.

98 See ILA.1.

99 CDL-AD(2010)040, § 7, 53ff.

100 See I1.E.1.a.xiv for judges.

101 See Recommendation No. R(2000)21 of the Committee of Ministers to mem-
ber States on the freedom of exercise of the profession of lawyer.

102 International Bar Association — International Principles of Conduct for the
Legal Profession, 1.1.

103 Ibid., 2.1.

104 Ibid., 3.1.

105 Ibid., 5.1.

106 Article 6 ECHR, Article 14 ICCPR, Article 8 ACHR, Article 7 ACHPR. The
right to a fair trial was recognised by the European Court of Justice, as
“inspired by Article 6 of the ECHR™: C-174/98 P and C-189/98 P,
Netherlands and Van der Wal v Commission, 11 January 2000, § 17. See now
Article 47 of the Charter of Fundamental Rights.

107 “The degree of access afforded by the national legislation must also be suffi-
cient to secure the individual’s "right to a court", having regard to the princi-
ple of the Rule of Law in a democratic society. For the right of access to be
effective, an individual must have a clear, practical opportunity to challenge
an act that is an interference with his rights”, ECtHR Bellet v. France,
23805/94, 4 December 1995, § 36; cf. ECtHR M.D. and Others v. Malta,
64791/10, 17 July 2012, § 53.

108 Article 6.3.b-c ECHR, Article 14.3 ICCPR; Article 8.2 ACHR; the right to
defence is protected by Article 6.1 ECHR in civil proceedings, see e.g.
ECtHR Oferta Plus SRL v. Moldova, 14385/04, 19 December 2006, § 145.
It is recognised in general by Article 7.1.c ACHPR.

109 Article 6.3.c ECHR, Article 14.3.d ICCPR for criminal proceedings; the right
to legal aid is provided up to a certain extent by Article 6.1 ECHR for civil
proceedings: see e.g. ECtHR A. v. the United Kingdom, 35373/97, 17
December 2002, § 90ff; for constitutional courts in particular, see CDL-
AD(2010)039rev, Study on individual access to constitutional justice, § 113.

110 For constitutional justice, see CDL-AD(2010)039rev, § 125.

111 For constitutional justice, see CDL-AD(2010)039rev, § 112; for time limits
for taking the decision, see § 149.

112 On excessive court fees, see e.g. ECtHR Kreuz v. Poland (no. 1), 28249/95,




Koucruryuponnoe MPABOCYAUE - 3(73)'16

19 June 2001, § 60-67; Weissman and Others v. Romania, 63945/00, 24 May
2006, § 32ff; Scordino v. Italy, 36813/97, 29 March 2006, § 201;
Sakhnovskiy v. Russia, 21272/03, 2 November 2010, § 69; on excessive
security for costs, see e.g. ECtHR Ait-Mouhoub v. France, 22924/93, 28
October 1998, § 57-58; Garcia Manibardo v. Spain, 38695/97, 15 February
2000, § 38-45; for constitutional justice, see CDL-AD(2010)039rev, § 117.

113 On the need for an effective right of access to court, see e.g. Golder v. the
United Kingdom, 4451/70, 21 January 1975, § 26ff; Yagtzilar and Others v.
Greece, 41727/98, 6 December 2001, § 20ff.

114 Article 6.2 ECHR; Article 15 ICCPR; Article 8.2 ACHR; Article 7.1.b
ACHPR.

115 ECtHR Allenet de Ribemont v. France, 15175/89, 10 February 1995, § 32ff.
On the involvement of authorities not belonging to the judiciary in issues
linked to a criminal file, see CDL-AD(2014)013, Amicus Curiae Brief in the
Case of Rywin v. Poland (Application Nos 6091/06, 4047/07, 4070/07) pend-
ing before the European Court of Human Rights (on Parliamentary
Committees of Inquiry). The European Court of Human Rights decided on
the Rywin case on 18 February 2016: see in particular § 200ff. On the issue
of the systematic follow-up to prosecutors’ requests (prosecutorial bias), see
item ILE.1.a.xiii.

116 ECtHR Saunders v. the United Kingdom, 19187/91, 17 December 1996, § 68-
69; O’Halloran and Francis v. the United Kingdom, 5809/02 and 25624/02, 29
June 2007, § 46ff, and the quoted case-law. On the incrimination of members
of one’s family, see e.g. International Criminal Court, Rules of Procedure and
Evidence, Rule 75.1.

117 Cf. Article 5.3 ECHR.

118 “The burden of proof is on the prosecution”: ECtHR Barbera, Messegué and
Jabardo v. Spain, 10590/83, 6 December 1988, § 77; Telfner v. Austria,
33501/96, 20 March 2001, § 15; cf. Grande Stevens and Others v. Italy,
18640/10, 18647/10, 18663/10, 18668/10 and 18698/10, 4 March 2014, §
159.

119 Human Rights Committee, General Comment No. 32, Article 14: Right to
equality before courts and tribunals and to a fair trial, U.N. Doc.
CCPR/C/GC/32 (2007), TV.

120 See e.g. Rowe and Davis v. the United Kingdom, 28901/95, 16 February
2000, § 60.

121 See e.g. Jalloh v. Germany, 54810/00, 17 July 2006, § 94ff, 104; G6¢men V.
Turkey, 72000/01, 17 October 2006, § 75; O’Halloran and Francis v. the
United Kingdom, 5809/02 and 25624/02, 29 June 2007, § 60.

122 Article 6.1 ECHR; Article 8.1 ACHR; Article 7.1.d ACHPR (« within rea-
sonable time »).

123 CDL-AD(2010)039rev, § 94. See e.g. ECtHR Panju v. Belgium, 18393/09, 28
October 2014, § 53, 62 (the absence of an effective remedy in case of exces-
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sive length of proceedings goes against Article 13 combined with Article 6.1
ECHR).

124 This right is inferred in criminal matters from Article 6.3.b ECHR (the right to
have adequate time and facilities for the preparation of one’s defence): see e.g.
Foucher v. France, 22209/93, 18 March 1993, § 36.

125 Cf. ECtHR Micallef v. Malta, 17056/06, 15 October 2009, § 78ff; Neziraj v.
Germany, 30804/07, 8 November 2012, § 451f.

126 “Article 6 § 1 (Article 6-1) obliges the courts to give reasons for their judg-
ments”: ECtHR Hiro Balani v. Spain, 18064/91, 9 September 1994, § 27,
Jokela v. Finland, 28856/95, 21 May 2002, § 72; see also Taxquet v.
Belgium, 926/05, 16 November 2010, § 83ff. Under the title “Right to good
administration”, Article 41.2.c of the Charter of Fundamental Rights of the
European Union provides for “the obligation of the administration to give
reasons for its decisions”.

127 On appeals procedures, see ODIHR Legal Digest of International Fair Trial
Rights, p. 227.

128 See e.g. Hirschhorn v. Romania, 29294/02, 26 July 2007, § 49; Hornsby v.
Greece, 18357/91, 19 March 1997, § 40; Burdov v. Russia, 59498/00, 7 May
2002, § 34ff ; Gerasimov and Others v. Russia, 29920/05, 3553/06,
18876/10, 61186/10, 21176/11, 36112/11, 36426/11, 40841/11, 45381/11,
55929/11, 60822/11, 1 July 2014, § 1671f.

129 CDL-AD(2010)039rev, Study on individual access to constitutional justice, § 96.

130 CDL-AD(2010)039rev, § 62, 93, 165.

131 CDL-AD(2010)039rev, § 202; CDL-AD(2002)005 Opinion on the Draft Law
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I. BBEOEHME

1. Ha cBoem 86-om nneHapHom 3acepaHun (B mapte 2011 r.)
BeHeunaHckasa komuccums ogobpuna Joknan no BONpocam 0 BepXo-
BeHcTBe npasa (CDL-AD(2011)003rev). B aTom goknage 6binm 060-
3Ha4YeHbl OCHOBHbIE 3NIEMEHTbLI BepxoBeHCTBa npasa (Rule of Law),
Rechtstaat n Etat de droit. B npunoxeHun K joknany UMencs nepsbiil
BapunaHT KOHTPOJIbHOrO CN1cka BOMPOCOB AJ1 OLEHKM cobnoaeHns
BEpPXOBEHCTBA NpaBa B OTAE/IbHO B3ATOM FrOCy1apCTBeE.

2. 2 mapta 2012 r. BeHeuunaHckas KOMUCCUA NpU COOENCTBUN
6putaHckoro Mpepcepatena Komuteta MnHnuctpos Coeeta EBponbl
M Npu coTpyaHn4ecTBe ¢ MMHUCTEPCTBOM MHOCTPAaHHbLIX AEN U MO
nenam Coppyxectea CoeamHeHHoro KoponeBctBa u ¢ LleHTpom
BuHrxama no Bonpocam BEPXOBEHCTBA NMpaBa NpoBena KOHPEPEH-
umio «BepxoBEHCTBO NpaBa Kak npakTuieckunn npuHumn». B pele-
HUKW 3TOM KOHDEPEHLMN ObINO 3a8BNEHO, YTO BeHeumaHckol komuc-
cuen byneT pa3paboTaH KOHTPOJIbHbIMA CIUCOK BOMPOCOB C YYETOM,
NOMUMO MNPOYEro, HEKOTOPLIX MNPEnSIOKEHUA, NPO3BYYaBLUMX Ha
3TON KOHpEepeHunn.

3. M'pynna akcnepToB B cOCTaee r-Ha baptone, r-xun bunkoson,
r-xu Knueneng, r-Ha Kpaiira, r-Ha XenbreceHa, r-Ha XodpdmaHHa-
Puma, r-Ha Tyopwu, r-Ha Ban [eiika n copa Oxedpdpun Lxoyanna
NOArOTOBWA AAHHbIA BapMaHT NoAPOOBHOro KOHTPOSLHOIO Crnmcka
BOMPOCOB.

4. BeHeuuwaHckas komuccust 6narogaput LleHTp BuHrxama no
BONPOCaM BEPXOBEHCTBA MNpaBa, B 4YAaCTHOCTW, 3a COCTaB/iEeHUE
cnucka HopmaTtumBHbIX akToB Pasgena lll. Kpome Toro, Komuccus
6narogaput 3a Oka3aHHOEe coaencTBue cekpeTtapuaTbl KOHCynb-
TaTMBHOro coeta eBponenckux cygen (KCEC), EBponeickoii
KOMUccun nNpoTmB pacu3ma n Hetepnumoctn (EKPH), PamoyHom
KOHBEHLMN N0 3aLMTE HALMOHANbHbIX MEHBLUMHCTB U 'pynnbl rocy-
napcTs no 6opubde ¢ koppynuumeit (FTPEKO), a Takke 5ANMY OBCE un
AreHTCTBO EBpONENCcKOro cot3da no oCHOoBHbIM npasam (AOIT).

5. B BBogHOM 4acTu (l) pasbsicHAeTCS uenb 1 NpegMeT Aokiaaa,
a 3aTeM packpbIBAaEeTCH B3aMMOCBS3b MeX 4y BEPXOBEHCTBOM Npaea,
C OOHOW CTOPOHbI, U AeMOKpaTUer 1 NnpaBamMu 4eoBeka — C APYromn
(«BEPXOBEHCTBO NMpaea B 6/1aronpusTHOM cpeae»).

6. Btopas yacTb (ll, KOHTPONbHbIE MOKa3aTenn) ABNSAETCA OCHO-
BOW KOHTPOJILHOIO cnucka BonpocoB. OHa packpbiBaeT passinyHble
acnekTbl BEPXOBEHCTBA MNpaBa, onpegeneHHole B aoknage ot 2011
r.: 3aKOHHOCTb; NPaBoOBasi ONpeaeneHHOCTb; NPeaoTBPALLEHME 3/10-
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ynoTpebneHnsa BNacTbio; PaBEHCTBO nepen 3aKkOHOM, HEANCKPUMU-
HauuMs 1 0OCTyn K npasocyanio. B nocnegHen rnase npueBoaaTcs Asa
npvMepa nocsaraTebCTB Ha BEPXOBEHCTBO Npasa (CBSA3aHHbIX C KOP-
pynumein n KOHGANKTOM MHTEPECOB, a Takxe co cbopom nHdopma-
LN N CNEXKON).

7. B tpetbeii yactu (lll, n36paHHbIE HOPMbI) NEPEYNCAAIOTCS Hau-
6onee BaxHblIeE HOPMbl 00A3aTENLHONO M PEKOMEHAATENbHOro
Xapakrepa, kacalLmecs Bonpoca 0 BEPXOBEHCTBE npasa.

8. [aHHbIli KOHTPOJIbHbIA CMMCOK BOMPOCOB 00Cyxaanca Ha
Mopkomuccnn No BepxoBeHCTBY npaBa 17 pekabps 2015 r. n 10
mapTa 2016 r. n 6bin 3aTem 0gobpeH BeHeunaHCcKoM KOMUCCUEN Ha
ee 106-om nneHapHom 3acepaHum (Beneunsa, 11-12 mapta 2016 1.).

A. Uenb n npeagmeTt nccnepnoBaHus

9. BepxoBEHCTBO nNpaBa — YHWUBEPCA/bHbI NPUHLWMA.
«HeobxoammMocTb BceobLero obecneyeHns n cobnoaeHns Bepxo-
BEHCTBA MpaBa kKak Ha HauWOHaNIbHOM, Tak W Ha MeXAyHapOAHOM
YypOBHE» Oblna Npu3HaHa BCeMU rocypapcreamu-dineHamm OOH B
2005 rogy B U'ToroBom foKymMmeHTe BCEMUPHON BCTPEUN Ha BbICLLEM
ypoBHe (§ 134). Kak yka3aHo B [Mpeambyne u B cTatbe 2 JoroBopa o
EBponeiickom coto3e (OEC), BepxOBEHCTBO NpaBa — 3TO OAHa U3
6a30BbIX LEEHHOCTEN, pa3aensemblx EBponenckum colo3oM n ero
yneHamu'!. B cBoem gokymeHTte oT 2014 r. «<HoBble MpUHUMNbI AnA
yKpenneHnss BepxoBeHCTBa npaBa» EBponeinckas KomMuccust Hano-
MWHaET, YTO «MPUHLMIN BEPXOBEHCTBA NpaBa HEYKIOHHO CTAHOBUTCS
JOMUHMPYIOLLEN OpraHn3aumMoHHON MOAESNbI0O COBPEMEHHOIO KOH-
CTUTYLIMOHHOI0 3aKOHOAATENLCTBA U MEXAYHAPOAHbIX OpraHn3aLmii
/.../ PEerynupyoLliLen OcCyLIEeCTB/IeHNEe rocyJapCTBEHHONW BnacTu»
(cTp. 3-4). Bce 6onbluee YNCNOo rocyaapcTB B CBOMX HALMOHAJbHbIX
KOHCTUTYLINSIX CCbINAOTCA Ha MPUHLIMMI BEPXOBEHCTBA NpaBaZ.

10. OOH npoBo3rnacuna BepxoBEHCTBO NpaBa BceobLmm 6a30-
BbIM MPUHLMNOM, Hanpumep, B NokasaTensax BEpXOBEHCTBa NpaBsa.
Ha pernoHansHom ypoBHe 370 6bini0 caenaHo OpraHm3aumen ame-
PUKaHCKUX rocynapcTs, B HAaCTHOCTU, B MexXamMepukaHCKoN AemMo-
KpaTnyeckom xaptum, n AQpukaHCKUm CO30M, B HACTHOCTH, B €ro
YupegutensHom akTte. CCbiIKM Ha BEPXOBEHCTBO MNpaBa MOXHO
Takke BCTPETUTb B PasfiMyHbIX OOKYMeHTax Jiurm apabckux rocy-
[apcTB.

11. BepxoBeHCTBO npaBa ynomuHaeTtcs B lNpeambyne YcTasa
CoBeTa EBponbl B KQ4ECTBE OOQHOIO U3 TPEX «MPUHLMMNOB, COCTaB-
NAIOWMX OCHOBY MNOAJSIMHHOW AeMoKpaTum», Hapsgy Co cBoOOAON
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JINYHOCTK 1 nonuTmnyeckummn ceobogamn. B CtaTtbe 3 YcTaBa roso-
pUTCS O TOM, YTO NPeaBapUTENibHbIM YCIOBMEM A NpUeMa HOBOro
rocypapcTsa B uieHbl OpraHm3aumm aBnasieTcs ero yBaxkeHne rnpuH-
uumna BEPXOBEHCTBA NMpaBa. Takum o6pa3omM, BEPXOBEHCTBO Npasa,
Hapsaoy C AeMoKpaTuel 1 npaBaMun Y4esnoBeka, ABASETCH OAHUM U3
Tpex nepenneTanLlnxca U 4YacTU4HO Aybnupylowmx apyr gpyra
OCHOBHbIX NpunHUMNoB CoeeTa EBponbl. TeCHast B3anMOCBA3b MexXay
BEPXOBEHCTBOM MpaBa U AEMOKPATUYECKNM 0OLLECTBOM NOAYEPKUN-
BaeTCH B pasnuyHbiX popmynmposkax EBponenckoro cyaa no npa-
BaM YenoBeka, Hanpumep: «AemMokpaTuieckoe oO6LecTBO, Mpu-
3HaloLLee BEPXOBEHCTBO MNpaBa», «AemMoKpaTMyeckoe OO6LLEeCTBO,
OCHOBaHHOE Ha BEPXOBEHCTBE NpaBa», U, B Oonee obLeM cMbicne-
«BEPXOBEHCTBO Npaea B AeMokpaTniyeckom obuiectee». Obecneye-
HUe 3TUX TPeX MPUHLMMNOB — yBaXeHUs MNpaB YenoBeka, naopanun-
CTUYECKOWN AeMOKpaTUKN 1 BEPXOBEHCTBA NpaBa — CYUTaeTCs eANHOMN
1 rnaBHom uenbto Coseta EBponbl.

12. B OCHOBHbIX nonnTuyecknx gokymeHtax Coseta EBponbl, a
Takxe B Pas3nnyHbIX KOHBEHLUUSAX M PEKOMEHAALNAX CUCTEMATUNYECKMN
ynoMumHaeTcs BepxoBeHCTBO npasa. O HeM, B HACTHOCTWN, FOBOPUTCS
kak 06 anemeHTe obuiero Hacneaus B lNpeambyne EBponelickol
KOHBEHLMM O 3aluMTe NMpaB 4YenoBeka M OCHOBHbIX cBobopn, (EKIMY).
BepxoBeHCTBO npaBa Ha3biBaeTCs 6a30BbIM MPUHLMNOM E€BPOMNEn-
ckux gemokpatuii B Pesontoumn Res(2002)12, yupexpaloLlen
EBponenckyio kommnccuio no sonpocam apPeKTMBHOCTN OTnpasne-
Husa npaBocyausa (CEPEJ), a B YcTaBe BeHeuumaHckonm koMuccum o
HEM rOBOPUTCS Kak O MPUOPUTETHON 3aaade. Npu 9TOM HU B OOHOM
n3 pokymeHtoB CoBeTa EBponbl He faeTcsa onpeaeneHns BepPXOBeH-
cTtBa npaea. CoBeT EBponbl TakXe He co3aasl HUKaKNX creupanbHbIX
MEXaHN3MOB KOHTPOSA MO BONPOCaM BEPXOBEHCTBA NpaBsa.

13. HecmoTps Ha 3T0, B psage cnyvyaes CoseT EBponbl npegnpu-
HAN OENCTBUS B LIENSX PACNPOCTPAHEHUS N YKPEMIEHNS BEPXOBEH-
CTBa NpaBa NocpencTBOM CBOUX WHCTUTYTOB, B YaCTHOCTU, 4Yepes
Eeponeiickuii cyn no npasam 4venoseka (ECIY), EBponeric-kyto
KOMUCCUIo N0 Bonpocam 3GPeKTMBHOCTM OTNPaBIEHNS NPABOCYANS
(CEPEJ), KoHcynbTaTuBHbIN coBeT eBponenckmnx cygen (KCEC),
Mpynny rocynapcts no 6opbde ¢ koppynumein (FPEKO), KomuteTt no
HabnogeHuio [NapnameHTckoih accambnen CoseTa Esponsl,
YNONMHOMOYEHHOrO Mo NpaBam YenioBeka U BeHeuuaHCKylo KoMUc-
cuio.

14. B cBOeM fOoknaze o BepxoBeHCTBe npaea oT 2011 r.3 BeHe-
LuMaHckas KOMMCCUS pacCMOTpPEena NPUHLMIN BEPXOBEHCTBA NpaBa B

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

ceete Pesoniounm 1594(2007) MapnameHTckon accambnen, yka-
3aBLUEN HA HEOOXOAMMOCTbL 06ecneYnTb NPaBUIIbHYIO MHTEpPNpeTa-
unio TepMmnHa «BEPXOBEHCTBO npaea», «Rechtstaat» u «Etat de droit»
nnn «prééminence du droity B Ayxe npuMHUUNA 3aKOHHOCTU U HaaJe-
XaLllen NpaBoBOM NMpoLeaypsl.

15. BeHeumaHckas KOMMCCKS NpoaHanu3npoBana onpeneneHms,
NnpeasyioXeHHble pasfiMyHbIMKM aBTopaMu, NpeacTaBnsiowmMMmn pas-
JINYHBIE CUCTEMBI NPaBa U rocyAapCTBEHHOM OpraHmM3aummn, a Takxe
pasfinyHble NPaBoBbIe KyIbTYpbl. KOMUCCUA npuwina K BelBOAY, YTO
NOHATVE BEPXOBEHCTBA NMpasa nogpasymMeBaeT YeTKylo U Npeacka-
3yeMyl0 MPaBOBYID CUCTEMY, MPU KOTOPbIN KaXObli rpaxaaHuH
MMeEeT NPaBo Ha AOCTONHOE, PaBHOMPABHOE N Pa3yMHOE OTHOLLEHME
B COOTBETCTBMM C 3aKOHOM CO CTOPOHbI BCEX NuL, obnagaroLmx
BNACTblO, a TakKe MMEET BO3MOXHOCTb OCMOPUTb UX PEeLUeHUs B
HEe3aBUCUMbIX U BECNPUCTPACTHbLIX CyAax B paMmkax crpaBenjiMBoro
cynebHoro pasbupatensctea. Kommceusa npegocteperna oT YMCTo
dopmanbHOro noaxoaa K NMoHATUIO BEPXOBEHCTBA Mpasa, Tpebylo-
LWEero Nvwb, 4ToObl AEACTBUS YNHOBHMKA ObINM paspeLueHbl 3ako-
HOM. «[lpaBneHne cunon 3akoHa», unu «lpaBneHne C MOMOLLBIO
3akoHa», nnn gaxe «paBocyame no 3akOHy» - BCE 3TO ABASETCS
NCKaXXeHNeM MOHATUS BEPXOBEHCTBA npasa‘.

16. Komuccms nogyepkHyna Takxe, YTO Ha VHAUBWUAYAsbHbIE
npaea 4esioBeka MMEIOT BAIUSIHME He TOJIbKO OpraHbl rOCYAapCTBEH-
HOM BNacTW, HO U CMeLLaHHble (rocyaapCTBEHHO-YaCTHbIE) CyOb-
€KTbl, a TakXe OpraHM3auym 4acTHOro CekTopa, KOTopble BbIMOJI-
HSIOT 3a4a4yu, paHee ObiBLUME MPEPOraTMBOl OpraHoB rocynapcT-
BEHHOW BnacTu, UK KOTOPblE MPUHUMAOT OAHOCTOPOHHME peLue-
HUS, 3aTparmBarome UHTepechbl 60MbLIOrO KOMYecTBa Jloaen, a
Takxke MeXOyHapoAHble W HadHaUuMOHallbHble OpraHu3auunm.
Komuccus pekomeHaoBana, 4tobbl B 3TUX 061aCTAX Takke npume-
HSICS NPUMHLUWIN BEPXOBEHCTBA Npaea.

17. MpurHUMN BEPXOBEHCTBA NpaBa AO/MKEH MPUMEHSATHCHA Ha BCEX
YPOBHSIX rocyaapcTBeHHOn Bnactn. C COOTBETCTBYIOLMMU N3MEHE-
HUAMW NPUHLMN BEPXOBEHCTBA NpaBa MPUMEHNM TakXe K YaCTHbIM
npaBoBbLIM OTHOWeHUaM. Cneaylouiee onpepeneHne, AaHHOe
TomoM BrHrxamom, Hanbosiee NosIHO OTpaxaeT OCHOBHbIE 3/IEMEH-
Thl MPUHLUMNA BEPXOBEHCTBA npasa: “Bce nuua, nybnnyHble 1 4acT-
Hble, a TakXXe OpraHbl BAAaCTW B rOCyAapCTBe A0KHbI MOAYMHATLCS U
MMETb MPaBO MOJIb30BaTbCS 3aKOHaMW, KOTOPbIE MPUHATLI Ny6anY-
HO, MMeIoT OeicTBMe (Kak npasuio) B Oyaylwlem, 1 OTNPaBASIOTCS
ny6amMyHbIM 06Pa30M B cyaax»o.
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18. B cBoem poknage Komuccus 3aknoumnna, 4To HECMOTPS Ha
pPasnnunsa B MHEHUSAX CYLLECTBYET KOHCEHCYC B OTHOLLIEHUW OCHOBO-
nonaralowmx anemMeHToB BepxoBeHcTBa npaBa (Rule of Law), a
Takke B OoTHoweHun Rechtsstaat n Etat de droit. 9T anemeHTo
SIBNISIIOTCS HEe TOJIbkO dOpMasibHbIMU, HO TakXe NpegMeTHbIMU Uan
maTtepuaneHbiMn (materieller Rechtsstaatsbegriff). 31o: (1)
3aKOHHOCTb, BKJllOYaloLLLas B cebs TpaHCNapeHTHbIN, MOOOTYETHBLIN U
JemMoKpaTMYeCKun npoLecc 3akoHoTBopuecTBa; (2) lNMpaBoBas
onpeaeneHHocTb; (3) 3anpeT npon3eona; (4) JocTyn K npaBocyanio
B HEe3aBUCUMbIX U OECnpUCTPACTHbIX Cydax, BkAYas cyaeOHbii
KOHTPONb Ha agMUHUCTPaTMBHbIMKU akTamu; (5) YBaxeHue npas
yenoBeka; n (6) HeanckpmMmmnHaumsa n paBeHCTBO Nepes 3aKOHOM.

19. Ooknag ot 2011 r. 6611 Npu3BaH cNOCOBCTBOBATbL MPaBUJib-
HOMY 1 eAMHO0BPa3HOMY NMOHMMAHUIO U TONIKOBAHUIO NMOHATUS BEP-
XOBEHCTBA NpaBsa, MO3TOMY, C Lefblo 06/1eryntb NpakTU4Yeckoe npu-
MeEHeHe NPUHLMMNOB BEPXOBEHCTBA Npaea, K Aoknaay npunarancs
«KOHTPOJIbHbIA CMNCOK BOMPOCOB AJ11 OLLEHKN COOMI0OeHNS BEPXO-
BEHCTBA NpaBa B OTAE/IbHbIX FOCyaapCcTBax», B KOTOPOM Obin Nepe-
YUCIIEHBI LLIECTb BbILLIEYKA3aHHbIX 3/IEMEHTOB, KaXabliA N3 KOTOPbIX
Obln pa3buUT Ha HECKOJbKO NMOAMYHKTOB.

20. B 2012 r. Ha cBOEeW KOHdepeHLUMn B JIOHOOHE, OPraHM30BaH-
HOM BeHeumaHCKOM KOMWUCCUEN nog armaon MuHmucTepcTBa WUHO-
cTpaHHbix gen CoeanHeHHoro KoponescTea 1 B COTPYAHNYECTBE C
LleHTpom BrHrxama no Bonpocam BepxOBeHCTBa Npasa, Komuccus
npucTynuna K OCyLLLECTB/IEHMIO NPOEKTa No AanbHenwen pa3paboT-
K€ KOHTPOJIbHOIro Cnrcka BOMNPOCOB B KA4eCTBE WHHOBALMOHHOIO U
3ddekTMBHOro cnocoba OLEeHKN COBMIOAEHNS BEPXOBEHCTBA NMpaea
B TOM WX MHOM rocyaapcTBe.

21. B 2013 r. CoBeT EBponeickoro cot3a npucTynui Ha exe-
roOgHOM OCHOBE K peanu3auum HoBoro [uanora ¢ rocyaapctesamm-
4yfleHaMM Mo BOMpocam BepxoBeHcTBa npaBa. COBET MoAYvepKHy,
4yTO «COOMOAEHME NpUHUMNA BEpPXOBEHCTBA MpaBa SBASeTCS
HEOOXOANMBIM YCIOBMEM 3alUNTbl OCHOBHbIX MpaB», W Npu3Ban
Komuccuio Kk «npoaBuXeEHWIO pauanora, B COOTBETCTBUM C
Jorosopamu, B OTHOLLEHNM BO3MOXHOWM HEOOXOAMMOCTU U noucka
KONNEKTUBHOIO N CUCTEMATMYECKOro crnocoba paspelleHus 3Tux
Bonpocoe»6. B 2014 r. EBponelickas komuccusa ogobpuna mexa-
HM3M paspeLleHnsl CUCTeMHbIX NpPobneM BepxOBEHCTBa MnpaBa B
rocymapcTBax-4neHax EBponeinckoro cot3a (EC). 3T1a «HOBas
PamoyHas nporpamma EC gns ykpenneHusi BEPXOBEHCTBA npasa»
yCTaHaBNMBaeT MEXAHN3M PaHHEro NpenynpexaeHns, OCHOBAHHbIN

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

Ha «CBUOETENbCTBAX, NONYYEHHbIX N3 UMEIOLLUNXCS NCTOYHUKOB U OT
NMPU3HaHHbLIX opraHm3auuni Bka4das CoseT EBponbi»; «ans nony4ye-
HUS1 BKCNEPTHOr0 MHEHUS MO KOHKPETHBIM BOMNPOCaM, CBA3aHHbIM C
BEPXOBEHCTBOM MpaBa B rocygapcreax-yneHax, (EBponerickas)
Komucems ... B COOTBETCTBYIOLMX CriyHasx 6yaeT kak npaBuio obpa-
waTbes B CoBeT EBponbl n/unm B ero BeHeuyaHckylo KOMUCCUIO»T .

22. Ha yposHe OpraHusauum O6begnHeHHbIx Haumin, nocne ny6-
nukaumm B 2011 r. «[MokasaTtenein BepPXOBEHCTBa npasa»8,
leHepanbHas Accambnes OOH B 2012 r. npuHana [deknapauuio
3acenaHns BbICOKOro YPOBHS MeHepasibHo Accambnen 0 BEPXOBEH-
CTBE npasa Ha HauVOHANIbHOM U MEXAYHapOAHOM YPOBHSIX, B KOTO-
PO NPU3HAETCH, YTO «BEPXOBEHCTBO NpaBa 0MHAKOBO MPUMEHNUMO
KO BCEM rocygapcTeamM 1 MexayHapoaHbIM OpraHn3aumsam».

23. lNoBecTka OHA YCTOWYMBOro pas3BuTud, Bkoyawowas 17
Llenein yctoumeoro passutua (LLYP) n 169 3apad, koTopble AOJIXHbI
ObITb peanu3oBaHbl k 2030 r., 6bNa eanHOrnacHoO MNpuUHATaA
eHepanbHo Accambneeit OOH B ceHTsi6pe 2015 r. Llenun ycToiun-
BOr0 pPa3BUTUSA, Kaxaas U3 KOTOpbIX pa3dbuta Ha HEKOTOPOE YUCIO
3a4a4, MMEIOT B BUAY AOCTUXEHUE PaAnKasbHbIX UBMEHEHMWIA 1 OKa-
3aHMEe CEPbE3HOr0 BINSHMSA Ha peanm3aunio 3TON NOBECTKU OHS ANS
co3gaHus «[Mupal, B KOTOPOM OemMokpaTtusa, bnaroe ynpasreHue
rocynapCTBEHHbIMY AenamMn 1 BEPXOBEHCTBO Npaga, a Takxe 6naro-
MPUSITHbIE YCJ/TIOBUS HA HALMOHAIbHOM U MEXAYHApPOLHOM YPOBHSX
SBISIIOTCS BaXHOW MPeanocblKOn Ans yCTOMYMBOro pas3BUTUS...»
Llenb Ne16 o6s3biBaeT rocynapcrtBa «cnocobcTBOBaTbL YCTaHOBNE-
HUIO MUPHBIX N OTKPbITbIX OBLLECTB B LIENSAX YCTOMYNBOIrO pa3BuUTms,
obecneunTb BCEM OOCTYMN K NPaBOCYAMIO U co3aaBaTb addeKkTmB-
Hble, MOAOTYETHbLIE N OTKPbITbIE WHCTUTYTbl HA BCEX YPOBHSAX>».
HocTtuxeHne uenu Ne16 OyaoeTt oueHMBaTbCH MO BbINOJHEHUIO paga
3a4a4, HEKOTOpPbIE M3 KOTOPbIX BKOYAIOT B cebs 9f1eMeHTbl BepPXO-
BEHCTBa NpaBa, Takne kak co3dgaHve 3ddPeKTVBHbIX, TOAOTYETHbLIX U
TpaHCcNapeHTHbIX MHCTUTYTOB (3aaada 16.6), a Takxe rmbknx, OTKpbI-
ThiX, ONMPAIOLLMXCH HA LUMPOKOE y4acTUE U PENPE3EHTATMBHbIX MPO-
LLECCOB MPUHATUSA PELLEHMIA HA BCEX YPOBHAX (3apadya 16.7). OgHako
MMeHHO 3aaa4a 16.3, 0693biBatoLLas rocygapcTea «crnocobcTBoBaTb
pPa3BUTMIO BEPXOBEHCTBA MpaBa Ha HaLMOHAIbHOM U MeXAyHapoa-
HOM YPOBHSIX U 0O0ECneYnTb paBHbIA OOCTYMN K NpaBoCyauio Ons
BCEX», NPEeAOCTaBSAET YHUKANbHYIO BOSMOXHOCTb BAOXHYTh XU3Hb B
OTHOLLEHNSA MexAy rpaxpaHamu v rocygapcTteoM. lNpeaonaraembin
KOHTPOJIbHbIN CANCOK BOMPOCOB MOT Obl CTaTb BaXHENLLNUM UHCTPY-
MEHTOM, MO3BONFIOLLIMM AaBaThb KAYECTBEHHYIO N KOJIMYECTBEHHYIO
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OLLEHKY MokasaTefniell BepXOBEHCTBa npaBa B KOHTekcTe Lenen
YCTONYMBOrO PasBUTUS.

24. HacTosilmin KOHTPOJIbHbIM CMINCOK BOMNPOCOB B LENSX Adab-
Helllero pas3BUTUS BEPXOBEHCTBA MNpaBa MNpu3BaH obecneydynTb
MexXaHn3M OLEeHKN COBN0AEHNS BEPXOBEHCTBA MpaBa B KOHKPETHOM
CTpaHe C TOYKM 3PEHUNS €€ KOHCTUTYLIMOHANIbHOW 1 NPaBOBOW CTPYK-
Typbl, OENCTBYIOLLEro 3aKkoHoAaTeNnbCTBa 1 cyaebHon npakTmnku. Ero
3apadel aBnseTcs obecneyntb 0ObEKTUBHYIO, NOAPOOHYIO, TPaHC-
NapeHTHYIO 1 eANHOOOPAa3HYIO OLEHKY.

25. KOHTPONbHBIM CMMCOK BONPOCOB OPUEHTUPOBAH B OCHOBHOM
Ha OLLEHKY NpaBoOBbIX rapaHTuii. [pu 3TOM Hagnexailee npumeHe-
HME 3aKOoHa SIBNSIETCH HE MEHEE BaXHbIM acnekTOM BEPXOBEHCTBA
npaea, 1 B CBA3N C 3TUM OHO TaKXe OO/MKHO NMPUHMMATBLCS BO BHU-
MaHue. NMo3ToOMy KOHTPOJIbHBIN CMMCOK BOMNPOCOB BKJIIOYAET TakKxKe
HEKOTOPOE KOJMIMYECTBO OOMNOSIHUTENbHbIX KOHTPOJIbHLIX MokasaTe-
Nen, OTHOCALLMXCS K MPaBONPUMEHEHNIO. DTN KOHTPOJIbHbIE NOKa3a-
TENU He ABNSAIOTCS UCYEPIbIBAIOLLNMMN.

26. Ins oLeHKN COOTBETCTBMSA NapaMeTpamMm HeoOXoaMMbl UCTOY-
HUKWN NPOBEPKU (HOPMbI). B OTHOWEHMN NpaBOBbLIX NapamMeTpoB 3TO
— OENCTBYIOLLLEE 3aKOHOAATENBCTBO U, KPOME TOro, Hanpumep, ass
EBponbl — ero npasosas oueHka EBponenckym cygom no npasam
yenoBeka, BeHeumaHCKOW KOMWUCCUEN, KOHTPOJIbHbIMY OpraHamu
CoseTta EBponbl 1 gpyrmumm nHctutyTamu. 1ns npoBepkm napamMeTt-
POB, OTHOCSILUMXCHA K MNPaBOMPUMEHUTENIbHOM MpPakTUKEe, OOJIKHbI
NCMOMIb30BaTbCA MHOMOYUCNEHHbBIE UCTOYHUKKU, BKOYAs MHCTUTY-
uMoHasnbHble, Takme kak CEPEJ 1 AreHTCTBO MO OCHOBHbLIM NMpaBam
EBponenckoro cotaa.

27. KOHTPO/bHbIN CANCOK BONPOCOB NPeAHa3Ha4vYeH anas NCnosb-
30BaHNS B KA4eCTBE MHCTPYMEHTA OLEHKM Pa3fNYHbIMU CYObEKT-
amu, LEenbio KOTOPbIX SBASIETCA MPOBEOEHME TakOM OUEHKU. ITO
MOryT OblTb MapfiaMeHTbl U OPyrve OpraHbl FOCYyAapCTBEHHOM Bna-
CTV Mpu NpoBeAeHun nmm pedopmM 3akoHOOATENbCTBA, OpraHu3a-
UMM rpaxaaHCKoro obecTsa U MexayHapodHble opraHu3aumu, B
TOM YMCNEe pernoHanbHble, a uMeHHo CoseT EBponbl 1 EBponenckunii
coto3. OueHkn HeobxoaAMMO NPOM3BOAUTL C YHETOM BCEFO KOHTEKC-
Ta, n3berass MexaHN4eCckoro NPUMEHEHUs TeX WU UHbIX 9NIEMEHTOB
KOHTPOJIbHOIO Crnmcka BONPOCOB.

28. BeHeuyaHckasa KOMUCCUS HE UMEET MaHaaTa Ha NpoBeagHNe
Nno COOGCTBEHHOW MHULMATUBE OLIEHKM COCTOSIHUS BEPXOBEHCTBA
npaea B KOHKPETHbIX CTpaHax. MNpun aToM, 0gHaKko, npeanonaraeTcs,
410 KOrga Kommccusa no 3anpocy paccmaTtpmBaeT BOMNPOCHI BEPXO-

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

BEHCTBa Nnpasa B pamMkax MNOoAroTOBKW 3aK/IOYEHUS B OTHOLUEHUNU
Kakomn-nnbo cTpaHbl, OHAa B pamMKax CBOel KomMmneTeHuun byaeTt oc-
HOBbIBaTb CBOW aHanmMa Ha napameTtpax KOHTPOJIbHOro crnucka
BOMPOCOB.

29. BepxOBEHCTBO MpaBa OCYLLECTBASETCS HA pasinyHbIX Nocie-
[0BaTeNbHbIX YPOBHSIX: YEM HMXKE YPOBEHb BEPXOBEHCTBA Npasa, TemM
CuiibHeE oLLyLaeTcst NOTPEOBHOCTbL B HEM. JLOCTUXEHME NOIHOrO BEpP-
XOBEHCTBA MpaBa BCE €eLle OCTAeTCs HEeOCYLLECTBEHHON 3ajayen
Jaxe B CTpaHax C yCTosBLUeNCs aeMokpaTuein. Ha aTom ¢ooHe J0MKHO
ObITb MOHATHO, YTO AJ151 MOJIOXUTENBHOW OLEHKM COCTOSIHWSI BEPXOBEH-
CTBa NpaBa COBCEM He 00a3aTeNbHO COOTBETCTBME BCEM MMEIOLLMCS
napameTpam KOHTPOJNbLHOrO crnmcka BonpocoB. MNpu oueHke Heobxo-
OMMO y4uTbIBaThb, Kakne napameTpbl He cOBMOEHbI, A0 Kakon cTene-
HW, B KAKOM CoYeTaHuM 1 T.M. Mpn 3TOM BONPOC TPeByeT perynspHoro
nepecmoTpa.

30. KOHTPOSBbHBIN CMMCOK BOMPOCOB HE ABASETCS HWU MCYEPMbI-
BalOLWMM, HU OKOHYaTesibHbIM. Ero uenbio aengeTcd oTpaxeHue
OCHOBOMONAralLMX 3/IEMEHTOB BEPXOBEHCTBA Npasa. KOHTPONbHbIN
CNUCOK BOMPOCOB MOXET CO BPEMEHEM U3MEHNTLCS U OblTb pacLum-
PEHHBIM O19 OTPaXEHMSA NPOYNX ACMEKTOB UM NS UX Aetannsaumn.
MoryT BO3HVKHYTb HOBblE NPOGAEMbI, KOTOPbIE TakxXe NOTPebytoT ero
nepecmoTpa. B aToin cBasu BeHeunaHckas kommccust obecneynT ero
pPerynsipHbIn NnepecMoTp 1 akTyannsaumio.

31. Kak 6yneT nokaszaHo B creayiolleit rnaBe, BEPXOBEHCTBO
npasa 1 nNpasa YenoBeka TECHO B3aMMOCBs3aHbl. bea cobnogeHns
npae 4yenoBeka BEpXOBEHCTBO npasa OyaeT nuLlb NycToi hopMoii,
nunweHHoW copepxaHus. M HaobopoT, 3awmTta U pasBuTUE Npas
YyenoBeka PeannayloTcsa TOMbKO 4Yepe3 CoOMoAeHNE BEPXOBEHCTBA
npaea: CW/bHbIA pexum, cobniojalowmin BEPXOBEHCTBO MNpaBa,
ABNSETCS HEOOXOAMMbBIM YCNOBMEM 3aLUMThI Npas Yyenoseka. Kpome
TOro, BEPXOBEHCTBO MNpasa M HEKOTOpble U3 NpaB 4YenoBeka (Takue
Kak crnpaBenunBbIi cyn U cBOOGOOA BbIPAXEHNS MHEHWIN) SBNSIOTCS
B3anMonepecekaoWmMMUcs NoHATUaSMn®. MNMoHuMas, 4TO BEpPXOBEH-
CTBO NpaBa MOXET ObITb NOSIHLIM 06Pa30M peann3oBaHO TOJILKO NpPn
yCnosuun cobnoaeHns npas Y4enoBeka, KOHTPObHbIA CMMCOK BOMPO-
CcoB obOpallaeTtcs kK npobsemam npaB YenoBeka, TONbKO €C/IN OHU
CBfI3aHbl C KOHKPETHbIMYM acrnekTaMu BepxoBeHcTBa npasa’o.

32. MNockonbky BeHeuunaHckas KOMUCCUS SIBASIETCA OpraHn3aum-
e CoseTa EBponbl, KOHTPOJBHLIM CNNCOK BOMNPOCOB cocpeaoTaqn-
BaeTCs Ha NPaBoOBON cUTyauumn B EBpone, 4To, B HaCTHOCTHU, BbipaXxa-
€TCS B UCMOJIb30BaHUM NMPaBONpPUMEHNTENBHON NPakTnkm EBponenc-
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KOro cyga no npaBamMm 4enoBeka, a Takxe CyneGHoW nanathbl
EBponenckoro cotwsa B pamMkax ee KOMneTeHuun. BepxoBeHCTBO
npaea, 0OHaKo, ABNSETCH YHMBEPCANbHBIM MPUHUMMNOM, WU OAHHbIV
DOKYMEHT TaM, roe 3To He0OXOAMMO, CChITAaeTCs TakKe Ha Mexay-
HapOOHYIO NPaBOBYIO MNPAKTUKY M NPAKTUKY APYrMX PErMOHOB MUPA,
B YaCcTHOCTM B 4acTu |, rae npnBoaATCA MEXAYHAPOAHbBIE HOPMBbI.

B. Bepx0OBeHCTBO NpaBa B 6J1aronpusiTHbIX YCJIOBUSIX

33. Bepx0OBEHCTBO MNpaBa CBA3aHO He TOJIbKO C NpaBamMu YenoBe-
Ka, HO U C OEMOKpaTUEN, T.e. C TPETbEN OCHOBHOMN LUEHHOCTbHIO
CoBeta EBponbl. lemokpaTtns o3HadyaeT BOBJIEYEHHOCTb Nioaeln B
NPOLECC NPUHATUS PELLEHWNIA; LENb NMPaB YenoBeka — 3almTa Noaen
OT NPOU3BOJILHOIO N YPE3MEPHOrO NOCAraTeNbCTBa Ha UX Npasa U
cBoboabl, a Takxe 3almTa WX 4YeNOBEYEeCKOro AO0CTOWHCTBA.
BepxoBeHCTBO MNpaBa (OKYCUMPYETCHA Ha OrpaHMyY4eHUn BRactu wu
HE3aBMCUMOM KOHTPONIE 3a OEATENbHOCTbIO rOCYAAPCTBEHHbLIX
opraHoB. BepxoBeHCTBO nNpaBa cNocoOCTBYET pPa3BUTUIO AEMOKpPa-
TUW, yCTaHaBNMBas NOAOTYETHOCTb JINL, OCYLLECTBASIIOWNX FOCY-
JApPCTBEHHYIO BNaCTb, W OTCTaMBas npaBa 4ef0Beka, NPU3BaHHbIE
3alLUNTUTb MEHBLUMHCTBO OT NPOM3BOJa NpaBieHns 60MbLLINHCTBA.

34. BepxOBEeHCTBO npaBa cTano «rnobanbHbIM uoeanom u
ycTpemneHmems»,1! 0CHOBHbIE MPUHLNMBI KOTOPOro AeNCTBYIOT BO
BCEM MUpe. DTO, 0JHAKO, HE O3HAYAET, YTO €ro peannsaunst Be3ae
[onxHa 6bITb OMHAKOBOW BHE 3aBMCMMOCTM OT KOHKPETHbIX opUan-
YECKMX, NCTOPNYECKUNX, MONTUHECKMX, COLMANBbHbIX N reorpadunye-
CKNX YCNoBUIA. B TO BpeMsi Kak OCHOBHbIE KOMIMOHEHTbI UIN «MHIpe-
OMeHTbl»12 BepXOBEHCTBA NpaBa OCTal0TCA HEN3MEHHbIMU, KOHKPET-
Hble cnocobbl ero peanu3aauum B pasHbiX CTPaHax MOryT pasnmyaTtb-
CS B 3aBMICUMOCTM OT MECTHbIX YCJ/IOBUM, B YHACTHOCTMU, OT KOHCTUTY-
LIMOHHOrO YCTPOMNCTBA U TPaANLMI COOTBETCTBYIOLLEN CTPaHbl. 3TN
YCNOBUS MOMYT TaKXXe ONpenensiTe B3aMHOE COOTHOLLEHME PA3/InNY-
HbIX KOMMOHEHTOB BEPXOBEHCTBA Npasa.

35. VcTtopunyeckn BepxOBEHCTBO NpaBa pPa3BMBaNIOCh Kak Cpepn-
CTBO OrpaHuyeHus Bnactu rocygapcrea (npasutenbcTsea). lNpasa
4yesioBeka paccMaTpuBanMCb Kak CPencTBO 3awuTbl OT nocsra-
TENbCTB HOCUTENEN 3TOW BNacTu («HeraTmBHble NpaBa»). Co Bpeme-
HEM MOHVMaHME NPaB YenoBeKa BO MHOMMX roCygapcTBax n B €BpO-
NEenNCcKoOM MeXAyHapoOaHOM nMpaBe TMPEeTeEPNeno WU3MEHEHUS.
HecmoTpsa Ha nmelowmecs pasnmyvsa B Aetangax, NpocMaTpuBaeTcs
obLas TeHAeHUMS K paclumpeHnio cdepbl AeCTBUSA rpaxXaaHCKNX 1
NONUTMYECKUX NpaB, B 0COOEHHOCTU B cepe NpU3HaHUS No3nTUB-

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

HbIX 00683aTeNbCTB rocygapcTea Mo 0OOECnevYeHuio PUANYECKOon
3alUMThI NPaB YeN0BeKa OT NOCAraTeNbCTB CYyObEKTOB YaCTHOIO CEK-
Topa. CoOTBETCTBYIOLLMMN TEPMUHAMU SABASIIOTCHA «MNO3UTUBHbIE
oba3aTenbCcTBa NO 3alUMTE», «FOPU3OHTANIbHOE AENCTBUE OCHOBO-
nonaratowmx npae» unm «Drittwirkung der Grundrechte».

36. EBponeicknin cyn no npaBamMm YenoBeka MpuU3Han Hanudue
NO3UTMBHbIX 0653aTENBbCTB B HECKOJIbKMX 06NacTsx, K npumepy, B
cBasn co Cratbelr 8 EKMY13. B HekoTopbIXx cBOUX pelueHunsax Cyn,
YCTAHOBWJT KOHKPETHble MO3UTUBHbIE 0053aTenbcTBa, CBSA3aB
CraTtblo 8 EKMNY ¢ BepxoBeHCTBOM Mnpasal4. HecmMoTps Ha To, 4TO B
pPacCMOTPEHHbIX CYAOM fAenax MOo3uTUBHblE 00a3arenbCTBa Mno
3aLlmTe He MOrn ObITb BbIBEAEHBI UCKJTIOYNTESNIBHO U3 MOHATUS BEP-
XOBEHCTBa npasa, NPUHLMN BEPXOBEHCTBA Npasa co3aaeT JOMOJHN-
TenbHble 0653aTeNbCTBA OJ1s rocyAapcTBa 00ecneynTb rpaxaaHam,
Haxo4sLWMMCS NoA, ero PUCOVKUMEN, 0OCTYN K 3P DEKTUBHBIM NMpa-
BOBbIM CPeACTBaM A5 3aLLMTbl CBOMX NPas, B YaCTHOCTU, B CUTya-
uMax, Korga ux Npasa HapyLlalTcsa cybbekTaMm YacTHOro CeKTopa.
Taknm 06pa3om, BEPXOBEHCTBO NpaBa CO3AaeT KPUTEPUIA ON1S OLLEH-
KM KayecTBa 3aKOHOB, 3allMLLAIOWMX NpaBa 4Y4enoBeka: rnpaBoBble
MoJIOXXeHUs1 B 3TOM 06nacTu (BNpoyem, kak n B Apyrux)1S nosxHbl
ObITb, KDOME BCEro NPOYEero, YeTKUMU, NPEACKA3YEMbBIMU U HEANC-
KPUMUHAUVNOHHBIMW, N OHW O0/MKHbI MPUMEHATECH HE3ABUCUMbIMM
Cy4amu 1 C TEMU XXe NPOoLLEeCCyabHbIMU FrapaHTUSaMK, Kakme npume-
HSAIOTCS NPU paspeLlleHnr KOHMANKTOB, CBA3aHHbIX C HAPYLLEHNEM
npas YyenoBeka opraHamMmu rocygapCTBEHHOM BNACTU.

37. OoVH N3 BaXHENLLMX 3/IEMEHTOB KOHTEKCTA, B KOTOPOM OCY-
LLeCTBASeTCH NPUHLMIN BEPXOBEHCTBA Npasa, ABNsSeTCs npasoBasd
cucTemMa B LLeNIOM. VICTOYHUKM npaBa, KoTopble CO30al0T NPaBOBbIE
HOPMbI 1 3TMM 00ecneyYnBaloT NPABOBY ONPEAENEeHHOCTb, Heoau-
HaKOBbI B Pa3fiNyHbIX CTPaHaX: HEKOTOPbIE rOCY0apCTBa, MCKIYas
0ocobble cryyau, UCMONb3yI0T B OCHOBHOM CTaTyTHOE MpaBo, B TO
BPEMS KaK apyrue npuaepXmnBaroTcs CUCTEMbI OOLLLErO Npasa, OCHO-
BaHHOro Ha cynebHOI NpakTuke.

38. B pasnnuHbIXx rocygapcTeBax MOryT Takke MCMNOoNb30BaTbCs
pasnnyHble Npouenypbl yrof0BHOMO Cyo0Npon3BoaCTBa, Hanpumep,
B TOM, Y4TO OTHOCUTCS K MPUHLMMNY CApaBeaMBoro cyga (Cocrasa-
TeNnbHasg CMCTeMa Win CneacTBeHHas CUCTeEMa, CUCTEMA C XIOpU
NPUCSKHBIX WX PELLEHUE YrONOBHbIX Aen cyabsamu). Martepuanb-
Hble CPEeACTBa, ABNAIOLLMECA WHCTPYMEHTOM ObecrnevyeHus crpa-
BEJ/IMBOro CyAa, Takme Kak lpuanyeckas n npoyas nomMoLlb, MOryT
Takke NpUHMMaTb pasnnyHble GopPMbI.
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39. PacnpegeneHne NosHOMOUYNA MeXAy pas3inyHbIMU OpraHamm
rocyoapCTBEHHOWN BNAcTU MOXET TakXe BJINATb HA KOHTEKCT, B KOTO-
POM MPUMEHSIETCS KOHTPOJIbHbIA CNUCOK BOMPocoB. OHO A0/KHO
OblTb XOPOLLUO cOanaHCUPOBAHO NPU MOMOLLM CUCTEMbI KOHTPOJIS W
npotmBoBecoB. OcywecTBieHne QYHKUUIA 3aKoHOA4ATENbHON U
WCMNOSTHUTENbHOW BNacTu A0/MKHO NOANEeXaTb NPOBEpPKe Ha KOHCTU-
TYUMOHHOCTb W 3aKOHHOCTb HE3aBUCUMbIM U GECMPUCTPACTHBLIM
cynebHbiM opraHoMm. beaynpedHoe dyHKUMOHMPOBaHWE CynebHbIX
OpraHoB, peLUeHUs KOTOpbIX 3PEPEKTUBHO peanns3yloTcsd, UMeeTt
BaXKHelllee 3HaYeHne ANs NoaAepXKaHNs U paclUNPEHNst BEPXOBEH-
CcTBa npaea.

40. Ha mexayHapoaHOM YpoBHE TpeboBaHNS 1 MPUMEHEHWS NPUH-
uMna BEepXOBEHCTBA MpaBa OTpaxaloT COCTOSIHME MeXAyHapOAHOM
NPaBoOBOWM CMCTEMbI. BO MHOMMX OTHOLLEHUSX 3Ta cUcTeEMa ropasao
MEHEee pas3BuTa Mo CPABHEHMIO C HALMOHAJIbHBIMU KOHCTUTYLIMOHHbI-
MU 1 NPaBOBbLIMU CUCTEMAMM. 3a UCKITIOYEHNEM OCODbIX PErvoHasb-
HbIX CUCTEM, Takux kak cumctema EBponeinckoro coto3a, B MexayHa-
POAHbIX CUCTEMAX OTCYTCTBYET NOCTOSIHHBIN 3aKOHOAATENbHbIN OpraH
1, B BONbLUIMHCTBE Clly4aeB, cyaebHas cuctema ¢ 06s3aTenbHon
IOpUCAMKLUMEN, NPU TOM, YTO AEMOKPATUYHOCTb MPUHATUS PeLLeHnA
BCe eLlle BecbMma cnaba.

41. HagHaumoHanbHbI xapaktep EBponeiickoro cotosa nodyamn
ero paspaboTaTtb KOHLEMNUMIO BEPXOBEHCTBA MpaBa B Ka4yecTBe
o6LLero npaBoBOro NPUHUMNG, NPUMEHUMOro K ero coOBCTBEHHOW
npaBoBOi cucteme. B COOTBETCTBUM CO CNOXUBLUENCA CyAebHOM
npakTukoin CyanebHol nanaTtel EBponenckoro cow3a BepXOBEHCTBO
npaeBa Bk/OYaeT B cebs npumart 3akoHa, WHCTUTYLMOHAasbHbIN
6anaHc, cyaebHbIin Haa30p, OCHOBHbIE (NPOLEAYPHBbIE) MPaBa, BKIIO-
Yyasi NpaBo Ha cyaebHyto 3almTy, a TakKe NPUHUMIBI pPaBHONPaBUS U
COpPa3MepPHOCTM.

42. KoHTeKkcTyalnbHble 35eMeHTbl BEPXOBEHCTBaA MNpaBa He
OrpaHMyYMBalOTCA TONbKO NpaBoBbiMU dakTopamu. Hanuumne (nnm
OTCyTCTBME) B 00LLECTBE OOLLEN NPaABOBON KyJbTypbl, a TakXe TOo,
KaK aTa KynbTypa COOTHOCUTCS C CYLLECTBYIOLLEN NPaBOBON CUCTE-
MO, MOMOoratT ONpPeaennTb, A0 KaKOW CTENEHU U HACKONbKO KOH-
KPETHO T€ WU/ UHblE SIEMEHThLI BEPXOBEHCTBA NpaBa A0/XKHbl ObiTb
HeABYCMBbIC/IEHHO NMPOMNMCaHbl B 3aKOHax. Tak, Hanpumep, Haumo-
HallbHble TPaaAULUMM B 06NacTn pas3peLleHnsi CNopoB U KOH(IMKTOB
DOMKHbI BIMSTb HA TO, KaKMe KOHKPETHbIE FrapaHTUM CrpaBeaiMBoro
cyfa natoTces B JaHHOM cTpaHe. O4yeHb BaXHO, YTOObI B KaXX10M rocy-
[apCcTBe Kpenkas nonTuyeckass U npaBoBas KynbTypa cTosna 3a

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

KOHKPETHbIMY MexaHn3mMamu 1 npouenypamMmm BepxoBeHCTBa Npasa,
KOTOpble HEOBXO0AVMMO MOCTOSIHHO KOHTPOJNIMPOBATb, U3MEHSTb U
COBEpLUEeHCTBOBATb.

43. BepxoBeHCTBO npaBa MOXET YCMELHO OCYLEeCTBAATLCS
TOJIbKO B CTpaHe, HacesleHMe KOTOPOWN OLuyllaeT KONEKTUBHYIO
OTBETCTBEHHOCTb 32 NPETBOPEHME B XN3Hb 3TOr0 NPUHLMNA 1 XOHEeT
CLEenaTb ero HeOTbEMJIEMOW YaCTbio CBOEI COBCTBEHHOW MPABOBO,
NONNTUYECKOWN N OBLLLECTBEHHON KYNbTYPHbI.

I1. KPUTEPUUA
A. 3aKOHHOCTbL16
1. MpumaTt 3akoHa

MpusHaeTcsa nu npumat 3akoHa?

i. UmeeTca N1 NnMCbMEHHAaA KOHCTUTYUMNA?

ii. ObecneunBaeTcs M COOTBETCTBME 3aKOHOOATENLCTBA KOH-
CTUTYUNN?

iii. MprMHMMaeTca N 3akoHOAATENLCTBO Oe3 3aAepXek B Chy-
Yyasix, Korga aToro TpedyeT KOHCTUTYUMNNA?

iv. COOTBETCTBYIOT /I OENACTBUS UCNONIHUTENBHOW BETBM BNacTn
KOHCTUTYLIMK 1 MPoYnM 3akoHam?17

v. MpuHMMaloTCa NN NoA3akoHHblE akTbl 6e3 3afepXeK B Cly-
yasax, koraa aToro TpedyeT 3aKoHO4ATENbCTBO?

vi. UmeeTcsa nn addeKTBHbIN CyaebHbI KOHTPOJIb 33 COOTBET-
CTBMEM 3aKOHY OENCTBUA U PELUEHMNIA UCMNONMHUTENBHONW Bra-
cTn?

vii. PacnpocTpaHsieTcs v Takoi cyneOHbI KOHTPOJb TakXe 1 Ha
DEeNcTBUS 1 pelleHnst He3aBUCUMBIX OpraHn3auunii  cyobek-
TOB YAaCTHOrO CEKTOpA, BbIMNOJIHAOWMX FOCYAaPCTBEHHbIE
dYyHKUMN?

viii. TapaHTnpoBaHa nn adpdekTBHaAs pUaNYeckas 3awurta
WHAMBUAYaNbHbIX NPaB YenoBeKa OT MocsAraTesibCcTB CyObek-
TOB 4aCTHOro cekrtopa?

44. [levictBus rocyaapcTBa A0/KHbI OCYLLECTBSATLCS B COOTBET-
CTBUU C 3aKOHOM U1 ObITb paspelleHsl M. B To BpeMsi kak Heobxo-
JAUMOCTb CYA€OHOro KOHTPOJIS 3a ACCTBUSMU U PELLEHUSIMU opra-
HOB UCIOJSIHUTE/IbHOM BAACTU U MPOYUX CYOBLEKTOB, BbIMNOIHSIIOLLINX
rocynapcTBEeHHbIe 3aaa4u, Npmu3HaHa noBCEMECTHO, HalMoHalbHas
npakTuka crnocoboB obecredeHnsi COOTBETCTBUS 3aKOHOAAaTe/IbCTBa
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KOHCTUTYLINW BECbMA pasanyaetcs. HecmoTtps Ha 10, 470 cyaebHbI
KOHTPOJIb SIBASIETCS 3GHPEKTUBHBIM CPEACTBOM AOCTUXEHUSI 3TOM
uenn, MOryT CyLecTBoBaTb U APYrue CPeacTBa, rapaHtupylome
Hapanexatliee oCyLEeCTBIEHNE KOHCTUTYLINK C LieJibio 0becrie4eHusi
cob0eHVsI BEPXOBEHCTBA MNpaBa, Takue Kak rnpeaBapuTesibHoe
paccMoTpeHue creumnasibHbiM KOMUTETOM'S,

2. CobnoaeHne 3akoHoB9

JencTeyoT N1 opraHbl FOCYyAapCTBEHHOM BNacTM HA OCHOBE U B
COOTBETCTBUM C AENCTBYIOLLMM 3aKOHOAATENbCTBOM?20

i. OnpeaeneHbl M NOIHOMOYMS OPraHOB rOCYAapCTBEHHOM BNac-
TN 3aKkoHOM?21

ii. dlBNgeTCa N1 YETKNM pasrpaHnY4eHnEe NOTHOMOYMIA MEXAY Pa3-
JINYHBIMM OpraHamun Bnactun?

iii. YCTaHOBREHDI NI 3aKOHOM MPOLLEeAYypPbl, KOTOPbIM OOMKHbI Cle-
[0BaTb OpraHbl rOCygapCTBEHHON BNacTn?

iv. MoryT nm opraHbl rocygapCcTBEHHOW BlaCTW AeNCTBOBaTbL 6e3
COOTBETCTBYIOLLEN NPABOBOM OCHOBbLI? JI0CTAaTO4HO NX ONpaB-
OaHbl Takme cnyyam?

v. ICNONHAI0T N1 opraHbl rOCyJapCTBEHHOW BAAacTu CBOU NO3U-
TUBHblE 00513aTeNnbCTBa, obecneymBas cobnogeHne n apdex-
TUBHYIO 3aLUMTY NpaB Yyenoseka?

vi. B cnyyasx, korga rocygapCTBEHHblE 3ada4vn OENermpyloTcs
cyObekTaM 4aCTHOrO CEKTOpa, YCTaHABIMBAET JIN 3aKOH aHa-
JIOTNYHBIE rapaHTm?22

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

46. MoHsaTne “3akoH” BKkto4YaeT B cebs1 He TOIbKO KOHCTUTYLMIO,
MexayHapoaHOe 3akoHOAaTesIbCTBO U HOPMAaTUBHbLIE aKTbl, HO
TaKkxe v - Tam, rae 310 NPUMEHUMO, - 3aKOHbI, CO34aBaeMble Cyab-
aMu24, Takme Kkak HopMbl 06LLero npasa, uMeloLume 06a3aTesbHY0
cuny. Jllobori 3aKoH 40/KeH ObiTb AOCTYINEH u npeackasyem?25,

3. CooTHOLEeHne MeXX[yHapoAHbIX N BHYTPEHHUX NPaBOBbIX
HOpM

Ob6ecnednBaeT N1 BHYTPEHHEE 3aKOHOAAaTeIbCTBO COON0AeHVE
rocynapCTBOM CBSI3bIBAIOLLMX €ro 00693aTeNbCTB N0 MeXAyHapo/-
HOMY npaBy? B yacTHOCTM:

i. ObecneumBaeT N OHO cobniogeHne Hopm B obnacTu npase
YyesloBeka, B TOM YMCIE UCMOJIHEHNE NMEIOLMX 00A3aTENbHYIO
CUNY peLLEHNIA MexXayHapoaHbIX Cy10B?

ii. melTca N BO BHYTPEHHEM 3aKOHOOATENIbCTBE YeTkme
HOPMbI B OTHOLLIEHMM UCMOJSIHEHUS 3TUX 00A3aTeNIbcTB26?

45. OcHoBHbIM TpeboBaHWeM NPUHLUMNA BEPXOBEHCTBA rnpasBa
SIBJISETCS OrnpenaeseHne 3akoOHOM rnoJIHOMOY Vi OpraHoOB rocyAapcT-
BEHHOWV B/1acTn. B Tovi mepe, B Kakow roHsITue 3aKOHHOCTU orpese-
NI9eT AeUCTBUS roCyaapCTBEeHHbIX AOJ/KHOCTHBLIX /ML, OHO TakXe
TpebyeT, 4T06bl 3aKOH M03BOJIS/1 3TV AEUACTBUS, N YTOObI 3aTEM OHU
ZevicTBOBasIN B pamMKkax AaHHbIX UM B/IACTHbIX [MOJIHOMOYMI, cObJ10-
Z1as1 HOPMbI MPOLIECCYyaslbHOro npasa v MmaTepuasabHOro 3aKkoHoaa-
Te/IbCTBA. AHANOrNYHble rapaHTuM [AOJIKHbI ObiTb YCTaHOBJIEHbI
3aKOHOM [1/151 BCEX CJIy4aeB, KorAa rocyaapCTBEHHbIE MOJIHOMOYUS
aenervpyorcsi cybbektam 4YacTHoro cektopa. OCObBEeHHO, HO He
WUCKJIIOYNTEJSIbHO, 3TO OTHOCUTCS K rpaBam rpuHyxaeHus. Kpome
TOro, opraHbl rocyaapCTBEHHOM B1ACTU AOIXKHbI aKTUBHO 3alUMLLATh
OCHOBHbIE WHAMBUAYAaJ/IbHbIE MpaBa Yes/i0BeKka OT MNOoCsratesibCTB
Cy6LEKTOB YaCcTHOIro cekTopa?3.

47. B mexayHapoaHOM 3aKoHOAATEeIbCTBE rpuHUMMN pacta sunt
servanda (cornalieHusl [OJIXHbI BbIMOJIHATLCSI) SBASIETCS Bbipaxe-
HUeM npuHunna 3akoHHocTn. OH He onpenesnseT, KakumM criocobom
MexayHapoaHoe 0bbIYHOe 1 J0rOBOPHOE MpaBo Pean3yeTcsl BO
BHYTPEHHEV rnpaBoBOvi CUCTEME, 04HAK0, rocyAapCcTBO «HE BrpaBe
CCblNIaTbCsl HA CBOE BHYTPEHHEE 3aKOHOAATE/IbCTBO B OripaBaaHne
CBOEro HEeBbIMOJHEHUsT A0roBopa»Z2’ uan Hecob/II04eHNs HOPM
006bIYHOr0 MeXayHapoaHOro npasa.

48. lNpuHUMN BEPXOBEHCTBA NpaBa He AVKTYET Bbibopa Mexay
MOHU3MOM W Ayann3MoM, OAHaKo MpuHUnn pacta sunt servanda
NMPUMEHSIETCS BHE 3aBHCUMOCTU OT HaUMOHAasbHOro roaxoaa K
COOTHOLLIEHUIO MEXAY MEXAYHAPOAHBIMU Y BHYTPDEHHUMU HOPMAaMU.
Tak nan nHade, nosHoe cobsinaeHne Ha BHYTPUroCy4apCTBEHHOM
YPOBHE MEXAYHapoAHOro 3aKOHOAAaTe/IbCTBA SIBASIETCS K/IHOYEBbLIM
kputepuem. Koraa mexayHapoaHoe 3aKOHOAATesIbCTBO SIBASIETCS
COCTaBHOW 4aCTblO BHYTPEHHEr0 3aKOHOAATEe/IbCTBA, OHO SIBJISIETCS
00653aTe/IbHbIM K WCIMOJIHEHWIO, KaK 3TO OMWCAaHO B MpeabiayLem
nyHKTE 0 coboaeHnn 3akoHoB (1I.A.2). 3To, oagHako, He 03Ha4YaeT,
4TO OHO Bcerga AOJ/IKHO MMETb BEPXOBEHCTBO HaL KOHCTUTYLIMEN
nn 006bIYHBIM MPABOM.
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4. 3akoHoaaTesNbHble NOJIHOMOYUA UCMNOJIHUTENIbHON
BNl1acTU

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

Ob6ecnevyeHo M BEPXOBEHCTBO 3aKOHOAATENIbHOW BnacTn?

i. BK/lOYEeHbI N1 B 3aKOH O MapflaMeHTe UM B OCHOBaHHbIN Ha
HEM MoA3aKOHHbI aKT 00LLMe HOPMbl aOCTPaKTHOrO xapakTe-
pa, He cuMTas OrpaHUYEHHbIX UCKIIOYEHUN, NpeaycCMOTPEH-
HbIX KOHCTUTYLMEN?

i. KakoBbl 3TK ucknoveHna? OrpaHnyeHbl M OHW BO BPEMEHN?
KoHTponupytloTcs N1 OHX NapnamMeHToM unu cyaebHom cucte-
Moii? CyLlecTByeT N1 AeNCTBEHHOE CPEeACTBO 3aLLUUTLI OT 3/10-
ynotpebneHnin?

iii. B cnydasx, korga 3akOHoOaTesfibHble MOSIHOMOYMSA Aenern-
pyloTCS nMapiaMeHTOM oOpraHamMm WCMONIHUTENbHOW BNacTw,
onpenenseT M 3aKoHoAaTeNbHbIN akT TOYHbIE LEenn, coaep-

vi. YyacTByeT N1 napriaMeHT B MPOLLECCe COCTaBNEHUs, NMPUHA-
TV, NHKOPMOpauyn B 3aKOHOOATENbCTBO U BbINOHEHUSA MEX-
[YHapOOHbIX JOrOBOPOB?

50. Kak 6b1/10 noka3aHo B BBOAHOMV 4acTv, BEPXOBEHCTBO rpaBa
CBSI3aHO C LAeMokpaTueri B TOM CMbIC/e, 4TO OHO obecreynBaeT
noAOTYETHOCTb U AOCTYr K rpaBam, orpaHunyvBasi TeM CamMbiM
B/1aCTb OOJIbLUMNHCTBA.

6. UckniovyeHns B 4pe3BblHariHbIX CUTYaLNsX

XaHune 1 06bLEM AeNermpyembix NoOJIHOMOUNIA28,

49. HeorpaHun4eHHbIe roJIHOMOYMNST NCIOJIHUTEIbHOV BacTu, de
jure unu de facto, SBASIOTCS NaBHBIM MPU3HAKOM abCOIOTUCTCKUX
n ankTaTopckux cuctem. CoBPEeMEHHbIVi KOHCTUTYLIMOHAaN3M Oblj
co3zaH a5t 60pbObl C TaKUMU CUCTEMaMU, U MOITOMY OH rapaHTu-
pyeT BepXOBEHCTBO 3aKOHOAATEIbHOM B/1acTn?S,

5. SakoHopgaTenbHbIe Npoueaypbl

ABnsieTca N1 NPOLECC NPUHATUS 3aKOHOB NPO3paYvHbIM, NOAOT-
YeTHbIM, NPeaycMaTPMBaIOLLMM y4acTUe BCEX CTOPOH MU AeMOoKpa-
TUYHBIM?

i. MpenyCcMoTpEHbI NN YETKNE KOHCTUTYLIMOHHbLIE HOPMbI 3aKOHO-

haTtenbHol npoueaypbi30?

ii. ObecnevyeHO M BEPXOBEHCTBO NapjaMeHTa B ONpeaesieHnn
coaepXxaHusa 3akoHa?

iii. ObcyxpatoTecs M NybnnyHO B NapiamMeHTe npeafiaraemMble
3aKOHOMPOEKThl, U NpeaocTaBnseTcs NU UX Hagnexatiliee
060CHOBaHUe (Hanpumep, B NOACHNTENbHbIX Aokaaax)31?

iv. iMeeT N1 06LLLECTBEHHOCTb AOCTYN K COCTAB/IEHUIO 3aKOHO-
NPOEKTOB, MO KparHen Mepe, NOCse NPeCTaBNEHNS UX B Nap-
nameHT? MimeeTcsa nn y 06LeCTBEHHOCTM BO3MOXHOCTL CyLLIe-
CTBEHHO BINATL HAa 3aKOHOMPOEKTHI32?

v. MpounsBoanTcsa num, korga aTo HeobxoAMMO, OLleHKa BO3aeN-
CTBUS 3aKOHOB A0 UX MPUHATUS (Hanpumep, BO3OeNCcTBMe B
cdepe npae YenosBeka U Ha GroaxeT)33?

MpenycMoTpEHbI NN 3aKOHOM UCKITIOYEHUS OJ1S YPESBbIYANHbIX

cuTyaumn?

i. CywecTBylOT 1 crneunasbHble HalUMOHasbHble 3aKOHOMOJO-
XEHUS ONg YpesBblYalHbIX CUTyauui (BOWMHbI MU OPYrnx
Ypes3Bbl4aNHbIX CUTYaLUUN, YrPOXaloLWmMX XWU3HU Hauum)?
B0O3MOXHbI 1 N0 HALMOHANbHOMY 3aKOHO4ATENbCTBY OTCTYN-
JIeHNs OT NpaB YeNoBeKka B Takmx cuTyaumsax? Kakosbl 06CToS-
TeNbCTBA U KpUTEPUU, ONpeaensaolme BOSMOXHOCTb NpuMe-
HEHUS TaKUX UCKITIOYEHWNIN?

ii. 3anpeLwaeT N1 HaUMOHaNbHOE 3aKOHOO4ATENLCTBO OTCTYMe-
HME OT ONPEOENIEHHbIX MPAaB Yes0BeKa AaXe B YpE3BblHAMHbIX
cutyaumuax? ApOekBaTHbl N 3TU OTCTYMJIEHUSA, TO €CTb
OrpaHuyeHbl M OHWM NO OJINTENbHOCTU, OBCTOATENLCTBAM W
00bemy34?

iii. OrpaHMyeHbl 1 TakXe Mo AINTENbHOCTU, 0OCTOATENLCTBAM U
06bEMY BO3MOXHOCTU OPraHOB WCMOJIHUTESIbHOM BRacTu
HapywaTb B YPE3BblYaHOW CUTyauum HOpMasnbHOE pasgene-
HMe BnacTen?

iv. KakoBa npouenypa o6bsBNeHUS Ypes3BblHaiHOM cUTyaumnmn?
MmeeTcsa nu napnamMeHTCKUin U cyaebHbI KOHTPOSb 3a HaNm-
YNEM U OJINTENBHOCTBIO YPESBLIYANHOM CUTYyauumn, a Takke 3a
CMEeKTPOM JtoBbIX OTCTYMNIEHUI, CBA3AHHbIX C HEN?

51. be3onacHOCTb rocyaapcTBa v ero 4eMOKPaTn4eCknux NHCTU-
TYTOB, a Takke 6e30MacHOCTb €ro rpeacTaBuTesnei u HaceaeHus
rnpeacraBJsisdioT coOOVi XWN3HEHHbIe UHTEepecskl, 3acjyxvBamLine
3aLnTbl, HTO MOXXET BblJINTbCS BO BPEeMEeHHbIe OTCTYIJIeHNs OT HEKO-
TOPLIX MPaB 4Es/I0BEKA M B YPE3BbLIYANHOM pPa3nesieHnn BACTEN.
OnHako aBTopuTapHbIe rNpaBuTeIbCTBa HEOAHOKPATHO 3/10yrnoTped-
JISJ1n LIpG3BbI'~I&I7IHbIMI/I MOJIHOMO4YnaMu 4Jid TOro, '-IT06L-:I COXPaHNTb
CBOIO BJ/1aCTb, 3aTKHYTb POT OMrno3viLin v orpaHnYdnTb rpasa 4es10-
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Beka B LieJ/IoM. B 370l CcBS3U epBOCTENEHHOE 3Ha4eHne rpuobpe-
TaeT CTPOroe orpaHn4eHne AanTesIbHOCTU, 0OCTOSTE/IbCTB U 0Obe-
Ma Takux rosiHomo4mi. ocyaapcTBeHHas n oblyecTBeHHasi 6e3-
OrMacHOCTb MOXET ObITb 9PEKTMBHO 0becrieyeHa TOJIbKO B YCJI0-
BUSIX OeMOKpaTuu, B IOJIHOV Mepe peasin3yroLleri BepXxOBeHCTBO
npaBad®. Bo usbexaHue 3/10ynoTpebneHnii TpebyeTcs Hanu4due
rnapiaMeHTCKoro n cyaebHOro KOHTPOJISI 10 BOMPOCY Haandus v
MPOAOIKNTESILHOCTY 0O bSIBIEHHOM YPE3BLIYAIHOV CUTYaLNN.

52. CoortBetcTByIoLme nosoxeHns MexayHapoaHoro nakra o
rpaxzaaHckux v noJMTU4ecKkux ripasax, EBponerickori KOHBEHLUU 0
rpasam yesioBeka v AMEePUKaHCKOUM KOHBEHLMW 110 rpasam 4yesioBe-
ka aHanorn4Hel.36 OHY npeaycMaTpuBalT BO3MOXHOCTb OTCTYIie-
HUs (He nyTaTtb C OrPaHN4eHNEM rapaHTUPOBaHHbIX MPas) TOILKO B
KpariHe WCKIIYnNTENbHbIX 06CcTOosATENLCTBAx. Cpeau rnpoyero,
HEBO3MOXHbI OTCTYIJIEHUS] OT «Tak Ha3bIBAeMbiX aOCOJ/IIOTHbIX MPaB:
rpaBa Ha Xu3Hb, 3arpeTa Ha UCroJsib30BaHNE bITOK 1 becyesioBey-
HOIo WM YHUXAIOLLEro OCTOMHCTBO 0OpaLLeHuss ian Haka3aHus, a
Takxe pabctBa m OTCTyrnaeHne oT npuHuuna nullum crimen, nulla
poena»37. TpeboBaHune 3Tvx cornalueHuii 06o6waTcs B yHKTe
ILA.6.i.

7. 0693aHHOCTb UCMOJIHEHUS! 3aKOHa

Kakne mepbl NpuHUMatoTca B Lensix obecnevyeHmss UCNOoSHEHWS

3aKkOHa opraHamMu rocyaapCTBEHHOW BnacTn?

i. U3yyailoTca nn 0o n nocne NpuHATUS 3akoHa NpensaTcTBus s
€ro NCnonHeHnsa?

ii. CywecTByioT nn aPEKTUBHbIE NPABOBbLIE CPEACTBA 3ALLUTHI
OT HEUCMOJIHEHUSI 3aKOHOB?

iii. MpenycMoTpeHbI N1 B 3aKOHOAATENLCTBE YETKNE N KOHKPET-
Hbl€ CaHKLMN 3a HEUCMNOJIHEHWE 3aKoHa38?

iv. CyLecTByeT N1 NpoYHas 1 nocriegoBatefibHas NpaBooXpaHun-
TenbHasa CUCTEMA, MO3BOMIAIOLLAA OpraHamM rocyaapCTBEHHOMN
BIACTU NPUMEHEHNE 3TUX CaHKLIMIA?

v. [pnMeHs0TCS N1 NocnenoBaTeflbHO Takne CaHKuum?

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

cTBOBaJ1 Obl TOJILKO B KHUIrax, HO He NMPUMEHSIJICS] U HEe OCYLLIeCTBJIsII-
cs gevictBeHHbIM 006pa3om39. O6513aHHOCTb WCIMOJIHEHUS] 3aKOHa
COCTOUT U3 TPEX 3/IEMEHTOB, roapa3ymeBasl coboaeHne 3aKkoHa
nHANBMAYyMamMu, 06513aHHOCTb Pa3yMHOr0O OCYLLIECTB/IeHWNS] 3aKOHa
rocyaapcTBomM u 06513aHHOCTb rOCYAapPCTBEHHbIX 4OJIKHOCTHbLIX JINL|
JeVicTBOBaTh B paMKax rnpeaoCcTaBA€HHbIX UM M0JIHOMOYUA.

54. [lMpenarctBus K 9 GOEKTUBHOMY OCYLLUECTBIEHUIO 3aKoHa
MOryT BO3HUKHYTb HE TOJIbKO B PE3Y/NbTaTe€ HE3aKOHHbIX WIn
HeBPEXHbIX AeViCTBUI BJIACTEN, HO M N3-3a TOro, 4TO KAYeCTBO 3aK0-
HoZaTesnbCTBa AEenaeT TPYAHbIM €ro mucrosiHeHue. [loaTomy Tak
BaXHa OLeHKa TOro, HaCcKOJIbKO UCTOJIHUM 3aKOH Ha rpakTuke, A0
ero rpuHATUS, a Takxe W rposepka a posteriori, MOXET /M OH
3PPEKTUBHO OCYLLECTBSATLCS U OCYLLECTB/ISETCS /i PakTUYECKU.
9710 03Hayvaert, 4To, C TOYKU 3PEHMST BEPXOBEHCTBA rpaBa, AOJ/IKHa
npou3BOANTBLCH OLEHKa 3aKkoHoaartesibCcTBa ex ante v ex post.

55. Hapgnexalyemy ocyLLeCTB/IEHWUIO 3aKOHa Takxke MOXET ripe-
nsgTCTBOBAaThH OTCYTCTBME AOCTATOYHbIX CaHKuni (lex imperfecta), a
TaKxe HeaoCTaTtoyHoe Min n3bupartesibHoe rNPUMeHEeHNe CoOOTBEeT-
CTBYIOLLUNX CaAHKLN.

8. Cyb6beKTbl HaCTHOro CeKTopa, BbIMoJIHsoWwmne
rocygapcTBeHHble 3aga4u

MapaHTUpyeT NM 3akoH, YTO HErocyaapCTBEHHble CYObekThl,
KOTOPbI€ MOJIHOCTBIO UM YaCTUYHO B35/ Ha cebs BbINOJIHEHME
TPagUUMOHHO TOCYAapCTBEHHbIX 3a4ady, OeNCTBUS U peLleHus
KOTOPbIX MUMEIOT Takoe Xe BNUSHME Ha XM3Hb OObIYHbIX rpaxaaH,
KaK OeNCTBUS U peLLleHns OpraHoB rocyaapCTBEHHOW BnacTu, noa-
nagatoT nog aencTeme TpeboBaHM BEPXOBEHCTBA Npaea 1 NoaoT-
YETHOCTM B TON X€ WU/ NOXOXEN Mepe, YTO U opraHbl rocyaapcT-
BEHHOW BacTn40?

53. HecmoTpsi Ha TO, 4TO MOSIHOE NPUMEHEeHNE HOPM 3aKOHHOCTU
rnpeacrtaBsigaeTcsi BOBMOXHbLIM JIWLLIb B PeakKnx cJiydasix, OCHOBHbIM
TpeboBaHNEM NMPUHLINNA BePXOBEHCTBA MpaBa sB/ISeTCs yBaXeHne K
3aKOHy. B 4aCTHOCTH, 3TO 03HAYAET, YTO rocyAapCTBEHHbIE OPraHbl
J0/IKHbI 3(PPEKTUBHO OCYLLIECTBSATh 3akOHbl. Cama CyTb BEPXOBEH-
cTBa rnpapa 6bina bbl noctaBseHa nog BOMNPOC, €C/M 3aKOH Cylle-

56. CywecTByeT psig 061acTeu, rae CMeLlaHHble (rocyAapcTBEH-
HO—LIaCTHbIe) Cy6beKTbI WnJin 4acTHble rnpearipusaTrs oCyLLeCcTBJISaIoT
OJIHOMOYMSI, KOTOPbIE TPAANLIMOHHO Bbisiv NPeporaTnBoy opraHoB
I'OCy,qapCTBeHHOVI BJ1actn, B TOM 4HucJsie yripaBJ/ieHne TiopbMamMn U
3apaBooxpaHeHve. [NpuHUMN BepXOBEHCTBA rnpaBa Takxe [OJIKEeH
ObITb NMPUMEeHNM 1 B 3TUX CUTyaLNsiX.
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B. lpaBoBasi onpegesieHHOCTh
1. locTynHoCThL 3aKkoHoAAaTEIbCTBA

LocTynHbl i1 3aKOHbI?

i. My6nukyloTCsA NN BCe 3aKOHOAATESIbHbIE akThl 40 WX BCTynse-
HWA B cuny?

ii. Jlerko nu nony4mTe K HUM JOCTYN, HANPUMEP, YePES3 UHTEPHET
n/mnn B odbuumanbHom bronneteHe?

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

3aKOHOAATe/IbCTBE O PUCKax, TPeOOBaHUS K AEVCTBUAM rocyaapcT-
Ba BbIPAXEHbI B CPABHUTEJIbHO 0O0JIee LUMPOKUX N MEHEEe TOYHLIX
TepMuHax. V1 Bce xe BepxoBeHCTBO Mnpasa rnoapa3ymMeBaeT, 4To U
3/ech Hesb3s NpeHebperaTs MPUHLMIOM NPeacKkasyemMoCTu.

4. CtabuibHOCTb M NOC/e40BaTE/IbHOCTb 3aKOHA

2. JocTynHOCTb peLueHui cya0B

MmeeTcs nn [OCTyN K PELLEHUSM CYA0B?
i. IMeloT nn rpaxgaHe nerkuin A0CTyn K peLieHnaM cynos41?
ii. JJloctato4HO N onpaBiaHbl CyLLECTBYIOLVE NCKITIOYEHNSA?

ABNSAOTCA NN 3aKOHbI CTaAbWUIIbHLIMM 1 MOCNea0BaTebHbIMN?

i. 9BNgA0TCA N 3aKOHbI CTAOUIIbHLIMU B TOM CMBbICNE, YTO OHU
M3MEHAIOTCA TONIbKO MOCNe Haafnexawero npegynpexage-
HUa447?

ii. dBnseTca nu Ux NpMMeHeHne nocnenoBaTenbHbIM?

57. lNockonbKy peLieHuss cyaoB MOryT yCTaHaBanBaTh, YTOYHSATh
M Pa3bsICHATH 3aKOH, WX AOCTYNHOCTb SIBJASIETCS 4Y4aCTbIO IMOHSITUS
rpaBoBovi oripeaeneHHocTH. OrpaHndeHns MoryT ObiTb ornpaBaaHbl,
€C/IN UX LeJbI0 SIBASIETCS 3alunTa UHANBUAYAa/IbHbIX Npas, Harnpu-
Mep, rnpaB HECOBEPLUEHHOIETHUX B YrOJI0BHbIX Aesiax.

3. MNpeacka3yemMocTb 3aKOHOB

Mpeackasyemo nv OeincTeme 3aKoHa42?

i. BpagdymutenbHbl N GOPMYNNPOBKM 3aKOHOB?

ii. Yka3blBaeTcs in YeTKO B HOBbIX 3aKOHAX, OTMEHSIOT Jin UNun
M3MEHSIOT I OHW NpeaplayLee 3aKkoHO4AaTENLCTBO (M Kakoe)?
BkntoyatoTcs nm n3amMeHeHust B KOHCONMAMPOBAHHYIO U 00LLe-
OOCTYMHYIO BEPCUIO 3aKoHa?

60. HectabuibHOCTb M HENOCAe[0BaTe/IbHOCTb 3aKOHOB W
aKTOB UCMOJTHUTEJIbHOV B/1IACTU MOXET MOBJINSITb HA BO3MOXHOCTb
rpaxgaH rnnaHupoBaTb cBou gervictBusi. CTabuibHOCTb, OAHAaKO,
cama o cebe He sIBJIIeTCS LIe/b0; 3aKOHOAATEIbCTBO [OJIKHO ObITh
crnocobHo npucrnocabanBaTbCd K U3MEHSIOMMCS 0OCTOSTE b-
cTBaM. 3aKOH MOXHO M3MEHSITb, HO TOJIbKO MOC/1€ 00LLEeCTBEHHOIrO
ob6CyXaeHns: n yBeaoM/IEHUs] U Tak, 4TOObI HE MPOMU30LLIIO HapyLLe-
HUSI MPUHLNNG MPaBOMEPHbIX OXUAAHW (CM. CAELAYIOLUNI MYHKT).

5. lNpaBomepHbIe oxuaaHus

O6ecneynBaeTca M coONOAEHME NPUHUMNA MPaBOMEPHbIX
oXuagaHunn?

58. lNpeacka3zyeMocTb 03Ha4aeT He TOJIbKO TO, YTO 3aKOH A0J1-
XKEeH, Mo BOBMOXXHOCTU, 6bITh rnpoBo3rnaLleH rnpexae, 4emM Ha4HeTcs
ero rippumeHeHune, 1 4To ero ,qel/“lcrsme AOJIKHO 6bITb rnpenckasyemo.
OH Takxe AomkeH ObiTb AOCTATOYHO TOYHO M ICHO CHOPMYINPOBAH,
4TOObI CYOLEKTbI MpaBa MOIJ/IM COr/1acoBbIBATb C HUM CBOU fEli-
cTBUA43,

59. Heobxoaumasi cterneHb npeacka3yemMocTvi 3aBUCUT OT Xapak-
Tepa 3akoHa. OcobeHHO OHa BaXxHa B YroJlOBHOM 3aKOHOAATEJlb-
cTBe. 3absiaroBpeMeHHOe rpeayrnpexneHne 0 BO3MOXHOCTM KOH-
KpEeTHOV onacHOCTY NPUobpeTaeT cedac Bce 60/bliiee 3HaYeHue.
Takoe pa3BuTyre BriOJIHE 0npaBgaHo B CBSI3M C BO3pacTaHWeM pUc-
KOB B pe3yJsibTate n3MeHsIIoLLUNXCS TexHo1orni. [py 3ToM B Tex ce-
pax, rae ripuMeHsieTcss 3akKOH O rpenocrtepexeHumn, Haripyumep, B

61. MpuHUMN NPaBoOMEPHbLIX OXUAAHWI SIB/ISIETCS Y4acTbio obLle-
ro npuHumnia rnpasoBOV ONpeneseHHOCTN B 3aKOHOAATe/IbCTBe
EBponerickoro corwsa, KOTOPbI B3SIT U3 HaLMOHaIbHbIX 3aKoHOAA-
TenbcTB. OH Takxe BblpaxaeT naeko 0 TOM, YTO OpraHbl rocyaapcT-
BEHHO B1acTv AOJ/IKHbI CObMI0AaTh HE TOJILKO 3aKOH, HO U CBOU
obelaHusi v MOPOXAEHHbIE MU OXuaaHusl. B cooTBeTcTBum ¢ AOK-
TPUHOV MPaBOMEPHbLIX OXUAaHWA, nuua, A06POCOBECTHO Aeli-
CTBYIOLUME HA OCHOBAHWN 3aKOHAa (Kak OH €eCTb), He [AOJIXHbI ObITb
0BOMaHyTbl B CBOUVX MPaBOMEPHbLIX OxugaHusx. OAHAKo B UCKITIOYU-
TeJIbHbIX CJ1y4asix BO3HVIKLLUME HOBbIE CUTYaLmmy MOryT OrnpasabiBaTh
M3MeEHEHs B 3aKOHOAATEIbCTBE, BEAYLLNE K OOMaHY rpaBoOMEPHbIX
oxuganui. [laHHas JOKTpUHA NPUMeHMa He TOJIbKO K 3aKOHo4a-
Te/IbCTBY, HO U K WHAWNBUAYASIbHbIM PELUeHUSIM MOJINTUYECKON
BracTu4s,
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6. OTcyTCcTBME 0BPATHOM CUJIbI

3anpelleHa nm obpaTHas cuna 3akoHa?

i. 3anpeleHa nn obpaTHas cuna B yrojIoBHOM 3aKOHOAATESNbCT-
Be?

ii. Jlo Kakon cTeneHn nMmeeTcs Takxke obLmiA 3anpeT odpaTHOW
CUNbI B MPOYMX 3aKOHaxX46?

iii. CyLLLeCTBYIOT NN UCKJTKOYEHUS N, ECNW A, HA KaKMX YCNIOBUAX?

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

C. NMpepoTtepalwleHue 3noynoTpedseHns (NpeebilieHus)
MoJIHOMOYNiiS0

7. MpuHumne nullum crimen sine lege v nulla poena sine lege

Peannsyiotca nu npuHumnel nullum crimen sine lege u nulla
poena sine lege (HET NpecTynneHusl, HeT Haka3aHUs 6e3 ycTaHaB-
JINBAIOLLLErO €ero 3akoHa)?

62. paxngaHe AO0JIXHbI ObITb NpeaynpexneHsl 3apaHee o
rnocnencTBusix CBOUX AeNCTBUI. 3To noapalymeBaeT npeackasye-
MocCTb (cM. Bbilwe 11.B.3) n oTcyTcTBUE 06paTHOV Csibl, 0COOEHHO B
YroJs1I0BHOM 3aKOHOAATEeIbCTBE. B rpaxaaHCckoM v aaMUHUCTPAaTUB-
HOM npaBe obpaTtHasi cuia MOXET NMETb OTpuyaTesbHoOe BO3Ae-
CcTBME Ha fpaBa v 3aKOHHble MHTepecbi4’. OpHako 3a npenenamu
0b6s1aCcTV YroJI0oBHOro rpasa OrpaHNYyeHne rnpas rpaxaaH uiv Bo3J10-
)KEeHWEe Ha HUX HOBbIX 0OSI3aHHOCTEV B pe3ysibTate 06paTHOro Aeki-
cTBUS (B TOM Y1Cle, BDEMEHHOE) MOXET ObITb 4OMYCTUMO, HO TOJIb-
KO B MHTEpecax obLecTBa u B COOTBETCTBUM C MPUHLIMIOM [POMop-
LMOHaIbHOCTH. 3aKoHOAAaTe b HE AO/IKEH BMELLUMBATLCS B MPUMe-
HEeHue CyLLECTBYIOLLUMX 3aKOHOB CyAaMu.

8. Res judicata48

NmeloTcs v NpaBoBbIe FrapaHTUmM NPOTMB NPOU3BOJIA U 3/10YMNO-
TpebneHus nonHomounsamu (détournement de pouvoir) CO CTOPOHBI

opraHoB Bnactun?

i. Ecnn pa, kakoB NpaBOBON MCTOYHUK STUX FrapaHTUM (KOHCTUTY-
UM, cTaTyTHOE NPaBo, NPeLEenEHTHOE Npaso)?

ii. MimeloTcsa nn YeTkne NpaBoBbIE OrPaHNYEHNSA ANCKPELIMOHHbIX
NMOJIHOMOYNI, OCOBEHHO OCYLLLECTBASIEMbIX OPraHOM WCMOJI-
HUTENbHOW BNAaCTU NPW NPUHATUM aOMUHUCTPATUBHBLIX MepS1?

iii. CywecTByIOT 1 MexaHU3Mbl NPenoTBpaLLeHns, ucnpaene-
HUS U HakasaHus 3a 3n0ynoTpebfnieHne AUCKPELMOHHbIMU
nonHomoumamu (détournement de pouvoir)? Korga auckpe-
LWOHHbIE MOMHOMOYMA NPEenoCTaBAsAOTCH OduLManbHOMY
nnuy, CyLLEecTBYeT N cyaebHbI KOHTPOJb 3a UCMOSIHEHMEM
Takux NOJIHOMOYUIN?

iv. OBa3aHbl I OPraHbl FOCYAAPCTBEHHOW BNAaCTN NPEACTaBNNATh
Hagnexaliee 060CHOBaHNE CBOMX PELLEHMI, B OCOBEHHOCTMU,
KOr4a OHM 3aTparnealoT NpaBa OTAENbHbIX NUL? ABNSETCS Nn
HenpeacTaBneHne 060CHOBaHWI 3aKOHHLIM OCHOBaHWEM A5
OMNpPOTECTOBaHMSA TakMX PELLEHWIA B cyae?

CobntopaeTtca ny npuHumMn res judicata?

i. Obecne4eHo 1 cobnoaeHre npuHumna ne bis inidem (3anpet
BTOPUYHOIO NPUBMEYEHNS K OTBETCTBEHHOCTM 33 OHO U TO Xe
npectynnexue)?

ii. Moryt nn nepecmaTtpuBaTbCs OKOHYaTE/bHbIE pPeLleHUs
cynoB?

iii. Ecnu pa, To Npu Kaknx ycnoBuax?

63. MpuHuwmn res judicata noapa3ymeBaeT, 4To, KOraa BbIHECEHO
OKOHYaTe/IbHOe PeLleHue o aneanaunu, AabHedlme aneansaumm
HEeBO3MOXHbI. OKOHYaTE/IbHbIE peLueHvs cya0oB OOJI)KHbl UCIMOJIHATb-
CSl, €CJIV TOJIbKO HeT BECKUX MPUYUH [J151 UX rnepecmoTpatd,

64. OcyLyecTBnaeHWe MoJIHOMOYUI, BEAYLLEE K MPUHSATIO SIBHO
HecrnpaBeanBbIX, HEOOOCHOBaHHbIX, HEPA3YMHbIX NN PErpeccus-
HbIX PELUEeHWH, SGBJISIETCS HapyLIEeHWEeM MPUHLNNE BEePXOBEHCTBA
npasa.

65. HeorpaHquHHb/e OJIHOMO4YMSs1 NCINOJIHNTEJIbHbIX OPpraHoB
rnpoTMBOPEYaT rNPUHLUNMY BepxoBeHcTBa npasa. CrnenoBaresibHO, B
uessx 3aLunTbl OT pon3Bosia, 3aKOH AOJIKeH Ooripenesistb obbem
J1II0ObIX TAKUX MOJTHOMOYUIA.

66. 3noynoTpebrieHne ANCKPELNOHHBIMM MOJIHOMOYUSIMU OJTXK-
HO nognexatb cyaebHOMY WUan ApyromMy He3aBUCUMOMY KOHTPOJIIO.
CylecTByloLume cpeacTBa rnpaBoBoVi 3alUNTbl JOIKHbI ObITb HETKO
riporincaHbl 1 JOCTYIrHbI.

67. Bo3moxHO, 6b10 Obl Takxe Lesnecoobpa3Ho obecrneqynTb
AOCTyrn K 3aLjurte rpuv rnoMoLumn 0M6y,qcmeHa nJinn ncriosib3oBaHume
Apyroii ¢popmbsl 0cO60ro rnPon3BoACTBa.

68. O6siI3aHHOCTL npeacTaB/ieHnss 060CHOBaHW f0/1IXHA OTHO-
CUTBCS TakXke n K agMUHNCTPaTuBHLIM peLueHm?M52.
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D. PaBeHCTBO nepepn 3aKOHOM U HEANCKPUMUHaLUSA
1. MpyvHUyMn

3akpenneH N B KOHCTUTYLIMM MPUHLMIM PaBHOrO obpalleHns,
00653aTeIbCTBO rOCyAapCTBa COAENCTBOBATbL AOCTUXEHNIO PaBeH-
CTBa, a TakXe Mpaso rpaxaaH Ha cBo6oay OT ANCKPUMUHALMN?

2. HeauckpumuHaumss3

Ob6ecneydyeH N1 NPUHLUMN HEOUCKPUMUHALNN?

i. 3anpeLleHa N1 ANCKPUMUHaAUNS KOHCTUTYLMEN?

ii. UmeeTca nn B 3aKOHe apdeKTUBHAA rapaHTUsa NpoOTUB AMUC-
KpuMnHaummn?

iii. CopoepXxutcss N B KOHCTUTYUMUW W/WUNN 3aKkoHOOATENIbCTBE
YeTKOe OnpeaesieHne U HEOQBYCMbICIIEHHbIN 3anpeT Kak nps-
MO, Tak U KOCBEHHOI ONCKPUMMHALMN?

69. [NpuHUNN HeaNCKPUMUHALMKM NpeaycMaTpuBaeT 3arnpert
/I06Oro HecrnpaBea/MBoOro HepaBHOro obpaLLeHUsi B COOTBETCTBUMN
C 3aKOHOM u/Wn CO CTOPOHbI 3aKOHa, a Takxe To, 4Tobbl BCce mLa
rosy4ann rapaHTUPOBAaHHYIO PAaBHYIO U 3¢ OEKTUBHYIO 3aLLNTY MpPO-
TUB ANCKPUMUHALMM 10 TakM OCHOBAHUSIM Kak paca, LBET KOXWU,
ron, s13blk, BepovcrnoBeaaHne, rnoJnTM4eckue unv apyrue B3rnsasl,
HauMOHa/IbHOE WM COLMAasIbHOE [MPOUCXOXAEHNE, MPUHaAIEX-
HOCTb K HaUWOHAa/IbHOMY MEHbLUNHCTBY, WUMYLECTBEHHOE Wi
COCJI0BHOE MOJI0XEHMe.

3. PaBeHCTBO B 3aKoHOAATe/IbCTBE

apaHTMpOBaHO I PABEHCTBO B 3aKOHOAATENLCTBE?

i. meeTcsa nn B KoHCTUTYUUKM TpeboBaHne COBNI0AEHNS B 3aKOHO-
[aTenbCTBe (BKoYas MOA3aKOHHbIE akTbl) MPUHLMNA PaBEHCTBA
B 3aKOHOZaTeNbCcTBES4? [peayCcMOTPEHO NW B HEN, YTO BCE yCTa-
HOBJIEHHbIE Pa3NNYnS JOJKHbI ObiTb OOBEKTVMBHO ONPaBAaHbI?

ii. MOXET N1 3aKOH, HapyLLAIOLLMA MPUHLMWI PaBEHCTBA B 3aKO-
HoOaTenbCcTBe, OblITb OCMOPEH B cyae?

iii. CyLlecTByIOT N NWLLA UK FPYNMbI, UMeloLLMe 0CobbIE NPaBo-
Bble NpmBuaerun? MIMetoT nn 9T1 NUCKIIOYEHNS U/ UNn NPUBK-
JIETNN 3AKOHHYIO LIeNb 1 COOMIOAEH NN B HUX NMPUHLMIM COpas-
MepHOCTN?

iv. MpeaycMOoTpEHbI N HeABYCMbIC/IEHHbIE MO3UTUBHLIE MEPLI B
nosb3y 0COObIX FPynmn, B TOM YMUCNE HAUMOHAJIbHbIX MEHb-
LLUMHCTB, C LeJibio NPeoaoneHns CTPYKTYPHOrO HepaBeHCTBa?

O KOHTpONbHOM CNMCKe BEPXOBEHCTBA Npaea

70. B 3akoHoAaTebCTBE AOKEeH COO0AaThCS MPUHLINI PABEH-
CTBa: OHO A0JIXHO 06ecrneynBaTh PaBHbIi MOAX0L4 B CXOAHbIX CUTYa-
LMsIX M OTJIMYHBIN NOAX04 B OT/IMYHBIX CUTYaUMSIX, @ TaKkXe rapaHTy-
poBaTb PABEHCTBO MPY HaINYUM JII0ObIX OCHOBaHWIA /1 MOTEHLM-
asIbHOM ANCKPUMUHALINN.

71. Hanpumep, 3akoHbl O NapiaMeHTCKOM UMMYHUTETE U, B
4aCTHOCTU, 3aKOHbI O HEMPUKOCHOBEHHOCTU «[OJIXKHBI ... PEryanpo-
BaTbCsl OrPaHNYUTEIbHBIM 00Pa3oM, M Bceraa AokHa ObiTb BO3-
MOXHOCTb [J151 CHSITUS TAKOIro UMMYHUTETA Yepe3 YeTkyto v becripu-
CTpacTHyIo rpoueaypy. HernpukocHOBEHHOCTb, €C/IV OHA CYLLIECTBY-
€T, JOJ/IKHa CHUMAaTbCSl, 3@ UCKJIIOYEHNEM CJly4aeB, Koraa ee Hasm-
4yme onpaBAaHo OOCTOATe/NbCTBAMY PacCMaTpyBaeMoro nesna u
Heobxoauma A7s1 3aLUMUTbl AEMOKPATUYEeCKUX rpoueayp B rnapna-
MEHTE v NpaB Orrno3nLmmn»95,

72. «3aKOH [O/IKEH UMETb B BULY, YTO 3arpeT AUCKPUMUHALNN
He NPOTUBOPEYUT CYLLIECTBOBAHWIO MJIN MPUHSITUIO OCOObLIX BPEMEH-
HbIX Mep, HanpaBIeHHbIX Ha MPEeAOTBPALLUEHNE WU JINKBULALINIO
MeHee BbIrOAHOro OJIOXEHUS, B KOTOPOM HaxoAsiTCs OTAEJsbHbIE
JINL@ WK FPYIbl HACE/IEHWUS B CBSI3U C NPUHAAIEXHOCTbLIO K KaKOM-
JINGO KOHKPETHOW rpyrine HacesneHus, W Ha o6ecrne4yeHne ux rnoJi-
HOro y4acTusi BO BCex chepax Xu3Hu. Takme Mepbl HE AOJIKHbI MPo-
Z0/1kaTh CYLLIECTBOBATb 10C/1€ AOCTUXEHUS TEX LieS1e, A/ KOTOPbIX
OHY BbiNy NPpeaHa3Ha4YeHbI»6,

4. PaBeHCTBO nepesn 3aKOHOM

ObecneunBaeTcs M PpaBEHCTBO Nepen 3aKOHOM?

i. MpepycmartpuBaeT v HauMoHanbHas NpaBoBasi CUCTeMa YeT-
KOe CcOoOnoaeHVe NMpuUHUMIa TOro, YTo 3akOHbl OTHOCHATCS B
paBHOWM CTeNeHn KO BCEM rpaxaaHam BHE 3aBUCUMOCTU OT
pacsbl, LBeTa KOXMu, Nona, g3bika, BEPOUCNOBEeAaHNS, NONNTU-
YECKUX UNU Apyrmx B3rnsnoB, HAUMOHANLHOIO UM coumanb-
HOr0 MPOUCXOXAEHUS, UMYLLECTBEHHOIO WM COC/IOBHOMO
nonoxeHunsas’? MNpegyCMOTPEHO SV B HEM, YTO YCTAHOBJIEHHbIE
pasnuyms AOMKHbl 6biTb OOBEKTMBHO ONpaBAaHbl, OCHOBAHbI
Ha PasyMHOM Lenn n COOTBETCTBOBATb NPUHLMUNY COpa3mep-
HOCTWN58?

i. ImetoTca nn addekTUBHbIE CpeaCcTBa NPaBOBOM 3aLUUTLI MPO-
TUB ONCKPUMMUHALMOHHOIO WM HEPaBHOMPABHOIO NMpPUMeHe-
HUSA 3aKoHa%9?

=)
=



=

]|

Koucruryuponnoe MPABOCYAUE - 3(73)'16

73. MpuHUM BepxoBeHCTBa npasa TpebyeT BceobLlero noaqu-
HeHUs 3aKOHY. OH rnoapa3ymMmeBaeT, YTO 3aKOH AOJIKeH NpuMeHSTbCs
B paBHOl)'I CTerieHn Ko BceM v riocsiegoBartes/ibHO peasin30BbiBaTbCA.
PaBeHCTBO, 0A4HAKO, He SIBASIETCS YUCTO (POPMasIbHbIM KDUTEPUEM,
OHO [I0JTXKHO BECTU K peasibHO paBHoMmy obpaltieHuio. K npumepy, B
HeKOoTOpbIX obcTosATEeNIbCTBaxX Mepbl oka3aHus rnpearnoYTeHns Moryt
6bITb CPeaCcTBOM obecrieqyeHns: peasbHOro PaBeHcTBa, UCMPaB/Iss
VMeBLLIeecs B rpoLIJIOM HeBbIrO4HOEe MoJiIoXKeHue niin l/ISOJ'IFIL{I/HOGO.

E. fQoctyn k npaBocyantob1
1. HezaBucumocTb M 6ecnpuUcTPacTHOCTb
a. HeszaBucumocTtb cynebHoli cuctemsl

MmeloTca nu JocTatoyuHble KOHCTUTYLIMOHHBbIE U 3aKOHOAATENb-

Hble rapaHTUX He3aBUCUMOCTU cyaeOHbIX OpraHoB?

i. 3akpenneHbl N B KOHCTUTYLMU MM 0ObIYHOM 3aKOHOAATENb-
CTBE OCHOBHbIE MPUHUUMbLI HE3ABMCMMOCTM cyaebHbIX opra-
HOB, BKJ1I04as 0OBEKTMBHYIO NPOLLEAYPY M KPUTEPUN Ha3HaYe-
HUSA cyaen, Cpok ux npebbiBaHUS B AOJHKHOCTU, NpaBwuia guc-
LMMAVHBI U CMeLLeHna cyneint2?

i. HasHauatoTcs N1 cyabh NOXM3HEHHO WU A0 AOCTUXEHUS MU
MEHCUOHHOIO Bo3pacTta? OrpaHuyeHbl I OCHOBaHMS ON1s UX
CMELLEHNS CEepPbe3HbIMU HapyLUEHUSAMW AUCLUUMAUHBL 1IN
YCTAHOBJ/IEHHbIX 3aKOHOM HOPM YroJIOBHOrO npasa, Wau
obcToATeNbCTBAMM, KOrga cyabs He B COCTOSIHMW aanee
BbINOJIHATL CyAebHble GyHKUMM? HYeTko nn nponmncaHa cooT-
BETCTBYlOLAA npouenypa B 3akoHe? NmeloTca nu cpeacrea
NnpaBoBOM 3aWMTbl KOHKPETHOrO CyabW OT PELUEeHUn MO ero
cMelLleHuiob3?

iii. YeTko N1 onpegeneHsbl OCHOBaHWUS OJis1 IPUHATUS ANCUUNn-
HapHbIX MEpP, U OrpaHMyeHbl N OCHOBAHWSA ANS CaHKUWIA
COBEPLUEHMNEM YMBbILIEHHBLIX NPECTYMIEHNA N AOMNYWEHNEM
rpyboi HebpexxHoCTNG4?

iv. OTBeyaeT i1 3a 3Tn NpoLeaypbl He3aBUCUMbIN OpraH6s?

v. CoCTOUT N1 3TOT OPraH He UCKIIOYUTENBHO U3 Cyaen?

vi. OCHOBLIBAETCS N1 Ha3Ha4YeHMEe U MPOABWXEHWE CyOeN Ha
CYLLECTBEHHbIX PakTopax, Takux Kak CoCOBHOCTM, YECTHOCTb
1 onbIT86? 3akpensieHsl 1 3TN KPUTEPUN B 3aKOHE?

vii. Mpu Kaknx ycnoBmsix BOSMOXEH NepeBof, Cyabu B OPYron
cyn? Heobxooumo nn ans 9Toro cornacue cyapm? Moxet nm
CyAbsi OCNOPUTHL PELLEHNE O CBOEM NepeBoae?

O KOHTpONbHOM CNMCKe BEPXOBEHCTBA Npaea

viii. UmeeTca nn He3aBuCUMbIA cynebHbIi coBeT? OCHOBaHO nu
€ro CyLleCTBOBaHME Ha KOHCTUTYLMM UM 3aKOHE O CyAeOHbIX
opraHax87? Ecnu pa, obecrneyvBaeT i OH afekBaTHoe npea-
CTaBUTESIbCTBO CYAEl, a TakXe I0PUCTOB 1 00LLIEeCTBEHHOCTNE8?

ix. MoryT nu cyabn obpallartbcs B cyaebHbli COBET B Clydasx
HapyLUEHUS X HE3AaBUCUMOCTUN?

x. FapaHTMpoBaHa N1 ¢GUHaAHCOBasi HE3aBUCUMOCTb CyOeOHbIX

opraHoB? B 4yacTHOCTW, AOCTATOYHbI I CPEOCTBA, Bblaense-

Mbl€ CyaaMm, U CYLLIECTBYET N1 creunasnbHas ctaTbs B Oloaxe-

Te ona GUHaAHCUPOBaHUSA cyaebHbIX OpraHoB, UCKIOYaoLWwas

BO3MOXHOCTb COKpaWEHUIA PELIEHNEM OpPraHoOB WCMOJHU-

TeNbHOM BNAcTW, KPOME Ciy4yaeB OOLMX COKpALLEHWA 3ap-

nnaté9? YuacTtByloT N cypnebHble opraHbl UM CyAeOHbI

COBET B 610KeTHOM rnpoLecce?

OrpaHu4yeHbl N1 3a4a4M NPOKYPOPOB B OCHOBHOM 0611acTblo
yrosioBHOro npasocyaus’0?

. BocnpuHumaetcsa nn cynebHas cuctema kak HesaBucuman?

KakoBO MHeHne HaceneHuss 0 BOSMOXHOCTU MOJIUMTUYECKOrO

BIVSIHUS UM MaHUNYNSUMA HA Ha3HaAYeHNE N NMPOABUXEHME

CyLEen/NMPoOKypPOpPOB, a TakKe Ha UX PELIEHNa N0 KOHKPETHbIM

nenam? Ecnm aTto nmeeT MecTo, 06ecneynBaeT nn CyaebHbIn

coBeT 3P PEKTUBHYIO 3aLUNTY CyOden OT TakmMx MOMos3HOBE-

HUIA?

Xiii. BbIMOMHAOT N1 cyaby cMcTeEMaTUYECKn 3anpochl MPOKypaTy-
pbl («OOBUHUTENBLHBIN YKIIOH»)?

xiv. locTato4Hbl 11 1 cNpaBea/iMBbI IV pa3Mepbl 3aprniaT cyaen?

Xl.

i

74. CynebHble opraHbl AOJ/KHbI ObiTb He3aBucuMbl. He3zaBucu-
MOCTb 03Ha4YaeT, 4T0 cynebHblie opraHbl CBOOOAHbLI OT BHELLIHEero
AaBJIEHNS] N HE NMOLABEPXEHbI MOJIMTUYECKOMY BJINSIHWIO NIV MAHUITY-
JISILUNSIM, OCOOEHHO CO CTOPOHbI OPraHOB WCMOIHUTEIbHOU BETBU
Bs1acTn. 910 TpeboBaHne SBASIETCS HEOTLEMJIEMON 4aCTblO OCHOB-
HOro eMOKpPaTN4eCcKoro npuHuuna pasaeneHvs snactei. Cyabu He
JOJIKHBI NMoABePraTbCsl MOJIMTUYECKOMY AaBJIEHWNIO I MaHUyJIs-
LMsIM.

75. EBponevickuii cyq rno npasBaM 4eJsI0BeKa BbIAENIIET HYETbIPEe
a/ieMeHTa He3aBUCUMOCTU Cyfaei: crocob Ha3Ha4YeHusl, CPOK roJi-
HOMOYMI, Han4Yne rapaHTui OT BHELLUHEro AaBJ/IEHNS] — B TOM YUCIE,
B BGIOXKETHbIX BOMNpPOcax — U TO, BOCMPUHUMAIOTCS /in cynebHble
opraHbi Kak He3aBuCcUMble 1 6ecrnpucTpacTHbie’ !,
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76. OrpaHu4eHHbIfi 1 BO30OHOB/ISIEMbIVi CPOK 0JIHOMOYMIA
MOXET NoCTaBUTb CyAEN B 3aBUCUMOCTb OT OpraHa BiacTu, KOTOPbIV
WX Ha3Ha4Yna niam UMEET MpPaBo Ha UX NePEeHa3HavYeHne Ha crleanyio-
LMY CPOK.

77. 3akoHoagaTesibCTBO O CMELLEeHUN cyaeii MOXeT co3aaBaTb
YCJ10BUSI [1/151 3aBYasINPOBaHHbIX CAHKLINIA.

78. HapyweHnvs, Beaylume K ANCUNMINHAPHBIM CaHKUNSIM, U UX
rpaBoBbIe [10C/IeACTBUS A0IKHbI ObITb YHETKO OMNpenesieHbl 3aKOHOM.
AvicunnnvHapHas cuctema AosiXHa COOTBETCTBOBAaTh TPeboBaHUSIM
crpaBeIMBON NMpoLeaypbl, NpeaycMaTpuBaloLLei cripaBeaimBoe
pa3bnpaTesnibCTBO M BO3MOXHOCTb anesnisumn (anennsumnii) (cm.
Hwxe pasaen IL.LE.2).

79. BaxHo, 4TOObl Ha3HaYeHWe 1 NPOABUXEHNE Ccyael He OCHO-
BbIBa/10Cb Ha MOJINTUYECKMX U JINYHBIX COOBpaxeHusix. 3ta cucrte-
Ma [0JIXHA MOCTOSIHHO KOHTPOJIMPOBATHLCS B LIEJISIX BbINOJIHEHMS
J1aHHOI 0 yCJ10BUS.

80. Xotsa nepeBos cyaby 6€3 ero cornacusi B Apyrovi cya MOXeT
MPUMEHSITbCS B HEKOTOPbIX CJ1y4asix Kak 3aKOHHasi CaHKLsl, TOYHO
Tak Xe OH MOXET MUCMO0J/Ib30BaTbCsl B KAYECTBE MHCTPYMEHTA MNoJINTU-
4YecKoro AaBJIeHVs], 3aByasIMpPOBAHHOIo oA CcaHkumio’2, OmgHako
Takovi nepeBos B NMPUHLNMNE MOXET ObITb OnpasgaH B C/1y4ae 3aKOH-
HOU MHCTUTYLIMOHAIIbHOV peopraHnsaumny.

81. «Hagnexawmm metogom obecredeHuss He3aBUCUMOCTU
cyebHbIX OpraHoB SIB/ISIETCS pellaroliliee BavsHue cynebHoro cose-
Ta Ha PELUEeHNsT O Ha3Ha4YeHun u rnpoaBuXeHun cyaeri». CoctaB
CyAEe0OHbIX COBETOB «[OJIKEH OblTb CMELUaHHbIM, U 3HaYNTESIbHOE
4Yncno, ecsam He OOJIbLUNHCTBO €ro 4J1IeHOB AOJ/KHbI ObiTb CyAb-
amu»73, 910 camblii apPeKTUBHBIV criocob obecneynTb, 4To0bI
PELLUEeHNsT OTHOCUTEJIbHO rnogbopa v npoABUXEHUsT cyaei Obiiv
He3aBUCUMBbI OT MPaBUTENLCTBA U aaMUHUCTPaumn’™. MoryT, ogHa-
KO, CyLLecTBOBaTb U APYrue npuemaemMbie Crocobbl Ha3Ha4eHus
He3aBUCUMBbIX CYLEN.

82. HageneHve aTtMun nosIHOMOYUSIMUA OPraHOB UCMOJTHUTE b
HOWV Bnactu [AOMyCTUMO TOJIbKO B rOCyAapcCTBax, rae BAacTb Takux
OpraHoB OrpaHN4YeHa rnpPaBoBOU Ky/IbTYPOU Y TPAANLNSIMU, CHOPMU-
POBaBLUMMUCS] B TEYEHWe [0JIroro rnepuoaa BpeMeHu, 1 1am, rae
nepegaya atux QyHKUMNA nNapaaMeHTy Bbi3blIBAET OMNACHOCTb 10J1N-
TM3aumm npouecca’s. Eciv atum 6yayT 3aHUMAaTbCS UCKITIOYNTE Tb-
HO CcyAbW, BO3HWKAET PUCK BMELLATEbCTBA WAEV CamMo3alUumnThl,
3aLUNTbl INYHbIX MHTEPECOB 1 KYMOBCTBA. YTO Xe kacaeTcs coctaBa
cyaebHoro coseTa, rnpu ero cosaaHnn Heobxoanmo mnaberatb Kak

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

nonanTuaaumm, Tak v kopriopatmemnama’e. [JoskeH 6biTe HavigeH Haa-
nexawymii 6anaHc Mexay CyabsMU v MPeacTaBUTESNISIMU HECYAE-
ckux npogeccuii’’. BkiloyeHne B COBET MNpencTaBUTENnei Apyrux
BEeTBeVi B1acTu He [J0/IKHO co3AaBaTh Yrpo3bl HeroaobaroLero aas-
JIEHUS] Ha 4J1eHOB COBETa U CyAelcKnii Kopryc B Liesom78,

83. Hanunune [oCTatoyHOro Ko/myecTBa PEecypcoB SIBASIETCS
ob6s13aTesibHbIM YC/I0BUEM A7 06ecrneqyeHns: He3aBUCUMOCTU
cyaebHbIX OpraHoB OT rOCYYPEXAEHWNI Y YACTHbIX /L, C TEM YTOObI
cynebHbie opraHbl MOI/i YECTHO M 3POEKTUBHO BbINOHSATL CBOU
06513aHHOCTU, YKPErJisis TeM caMbiM BEPY 06LLECTBEHHOCTH B Crpa-
BEA/IMBOCTb W BEPXOBEHCTBO npasa’S. BO3MOXHOCTb OpraHoB
WCIOSIHUTEIbHOV BAAacTu ypesaTb OroaxeTsl cynebHOV cucTembl
SIBISIETCS O4HUM U3 MPUMEPOB TOro, kak puHaHcupoBaHue cyneob-
HOVi CUCTEMbI MOXET CJIYXUTb MHCTPYMEHTOM HernoaobaroLLero Aas-
JIeHUSI.

84. lNpokypatype He A0/IXKHO ObiTb M03BOJIEHO BMELUNBATLCS B
cyaebHbie aena 3a npenesamy CBoel OObI4HONM POJiM B CUCTEME
YroJi0BHOro rpaBocyamsi. BO3MOXHOCTb Takoro BMeLuaTesbCTBa
rnoctaBunia 6bl o Borpoc paboTty cyaebHoV CUCTEMbI M yrpoxasna
6bl ee He3aBucumMocTnSO,

85. Bonpochl xii-xiv OTHOCATCS B NEPBYIO 04epelb K OOLLEeCTBEH-
HOMY  BOCMPUSITUIO  HE3aBUCUMOCTU  CynAebHbIX OpraHos.
O6BUHNTEIBHBIN YKITOH — OAMNH U3 NMPUMEPOB OTCYTCTBUSI HE3aBUCY-
mocTn. EMy MoxeT criocob6CTBOBaTb BOBMOXHOCTb CaHKUMIA B CJ1y-
4yae BbIHECEHUSI «HEeMNpaBuJibHbIX» PELLUeHWI. W, HakoHeL, cripaBes-
JIMBOE U JOCTATOYHOE BO3HArPaXAeHNe rnpeacTaBsisieT n3 cebsi KOH-
KDETHbIN acnekT ¢ouHaHCOBOY He3aBUCUMOCTU CyAEeOHbIX OPraHoB.
Takoe BO3HarpaxpaeHue $§IBJISeTCsS CPEeACTBOM MNpenoTBpaLleHus
Koppynumu, KOTopasi MOXET yrpoxarb He3aBUCUMOCTU CYLAEeOHbIX
OpraHoB He TOJIbKO OT APYrux BETBEM BAaCTW, HO M OT YaCTHbIX
mys.

b. HezaBncumMocTb OTA€/1bHbIX CyAen

MmeloTca nn ocTaToO4YHblE KOHCTUTYLUMOHHbBIE N 3aKOHOOATE b
Hbl€ rapaHTUN HE3ABNCUMOCTU OTAENbHbLIX CYAen?

i. MopnexnT nn neaTenbHOCTb CYA0B — 3a pamMkamMu paboTbl Mo
pPacCMOTPEHUIO anennauni - Hag3o0py CyaamMim BbICLUMX MHCTaHUMNA,
npegcenatenamMmm cygoB, opraHaMmy UCNOSIHUTENBHOM BAacTn WUan
OPYrviMun rocyaapCTBEHHbIMW OpraHammn?
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ii. lapaHTMpPOBaHO NN B KOHCTUTYLMM MpPaBo npeacTaTb nepen
KOMMETEHTHbIM Cyabel («KOMMNETEHTHbIN Cyabs MO YCTAHOBIEHHO-
My 3aKOHOZATeNbCTRY»)82?

iii. IMmeeTcs N1 B 3aKOHE 4YeTKOe onpeaesieHne Toro, Kakom cyn
ABNSETCH KOMMETEHTHLIM? YCTaHOBJIEHbLI /1N B HEM NpaBuia paspe-
LeHMs NMobbIX KOHPIMKTOB KOMMIETEeHLNIA?

iv. MponsBoanTca nu pacnpeneneHme aen rno o6bekTUBHLIM U
npo3payvHbiM KpuTepnam? NCKNYEHO N1 OTCTPaHeHue cyabu OT
paccMOTpeHUs Aena, KpoOMe Tex Cily4yaeB, korga OoTBO4, Cyabu
OQHO N3 CTOPOH UK ero CaMoOoTBO/, NPU3HaH 060CHOBaHHbLIMS3?

86. HeszaBucumMOCTb OTAE/IbHBIX CyAer OT 3aKoHOoA4AaTesIbHOM U,
0COBEHHO, OT UCMOJIHUTE/IbHOM BETBU BJACTU LOJIKHA ObiTb 06€ec-
re4yeHa TOYHO Tak Xe, Kak N He3aBUCUMOCTb CYAeOHOM CUCTEMbI B
Lesiom.

87. BO3MOXHOCTb anennsumm Ha peLueHuns cyaoB B cyabl 6osee
BbICOKOV WHCTaHUnW $IBASIETCS OOLUMM 3/1€eMEHTOM CYAeOHbIX
CUCTEM, M 3TO HAOJIKHO ObITb €ANHCTBEHHOU (OPMOVi KOHTPOJIS
paboTbl cyaevi o npUMeHeHuo 3akoHa. Cyabu He A0JIXHbI NoABeP-
ratbCsi KOHTPOJIIO CO CTOPOHbLI CBOUX Kosisier-cyaeu v, a fortiori, co
CTOPOHbI JII0BbLIX 3TAXEN WNCIOJIHUTEIbHOM B/1ACTU, OCYLLECTBIISIe-
MOV, Hanpumep, rocyaapCTBEHHbIMY YUHOBHUKAMUW. Takori KOHT-
pOoJIb HapyLuasn 6bl X UHANBUAYASIbHYIO HE3aBUCUMOCTb U, KaK c/ies-
cTBUE, NMPOTUBOPEYUIT NMPUHLNITY BEPXOBEHCTBA rpaBass,

88. «Y arou rapaHTum noapasymesaroTcs asa acrnekta. OguH n3
HMX OTHOCUTCS K CyAy B LesioM. [pyrovi OTHOCUTCS K KOHKDETHOMY
cyabe wauM  KoJaermn  cyaeun, paccmarpuBarollen  geso...
HenoctatoyHoO TO/IbKO TOro, 4T0ObLI KOMMETEHTHOCTb cyha (uam
cyaebHoro opraHa) a1 paCCMOTPEHUST Kakoro-nmbo gena npes-
onpeaensnace 3apaHee. Heobxoaum ropsiiok, B COOTBETCTBUM C
KOTOPbIM KOHKPETHbIVI Cyabs (v KOJIJIEervsi Cyaer) AaHHOro cyaa
6b171 ObI onpeaeneH 3apaHee. Takow nopsaok 6bi1 6bl OCHOBAaH Ha
06LUMX NPUHLMIAaX 0ObEKTUBHOCTN»S5,

c. BecnpucrtpactHocTb cyaeb6HbIX opraHos86

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

ii. CywiecTByeT nn koppynums B cyaebHbix opraHax? Mmetotcs
JIN KOHKPEeTHble Mepbl N0 MPefoTBpalleHnio Koppynuuu B
cynebHbIX opraHax (Hanpumep, OeknapupoBaHMe A0X0O0B U
nmyuiecTtsa)? KakoBo o6LeCTBEHHOE BOCNPUSATME 3TOW NpPO-
OnemMbi88?

89. becnpucTpacTHOCTb cyaebHbIX OpraHoB A0J/XHa b6bITb 06ec-
riedeHa kak Ha npakTuke, Tak u B 3akoHogartesnbcTee. Knaccuyeckas
¢dopmyna, kak OHa BbipaxeHa, Hanpumep, B CcyaebOHOV npakTuke
EBponevickoro cyaa no rnpasBaM 4eJsI0Beka, TakoBa: «paBocyauve
JO/IKHO ObITb HE TOJIbKO AEVCTBEHHbIM, HO M HarnsaHbiM»89, 310
rnoapasymeBaeT kak OObEKTUBHYIO, Tak U CyObLeKTUBHYIO becrpu-
CTPacTHOCTb. Bocripusatune co cTopoHbl 06LecTBa MOXET NOMO4Yb B
OLleHKe TOro, HackoJIbKO cynebHble opraHbl 6ecrpucTpacTHbl Ha
rpakTuke.

90. [eknapvpoBaHve [0X0A0B 1 UMYLLECTBA SIBASIETCS CPen-
CTBOM 6GOpbObLI C KOPPYNUUEH, MOCKOIbLKY OHO MOXET BbICBETUTH
KOHQJIMKT MHTEPECOB M NPUBECTU K POBEPKE MCTOYHUKOB HEODbIY-
Hbix Aoxon0890,

d. MNMpokypopckas cnyx6a: caMoCTOSAITe/IbHOCTb U KOHTPOJIb

CyLLECTBYIOT /1 B KOHCTUTYLIMMN N 3aKOHOOATENIbCTBE MOJIOXE-

Hus, obecneunBaioLLme 6ecnpuUcTPacTHOCTb CyaAebHbIX opraHoB87?

i. KakoBo 00LlecTBeHHOEe BOCNpUATUE OecrnpucTpacTHOCTU
cyneOHbIX OpraHoOB U KOHKPETHbIX Cyaein?

Ob6ecneunBaeTcs N B JOCTATOYHOW CTEMNEHW CaMOCTOSITESb-
HOCTb NPOKYPOPCKOWM CNy>XObl?

i. UmeeT nn npokypaTtypa A0CTaTO4YHYI0 CaMOCTOSTENIbHOCTb B
CTpykType rocynapctea? OCHOBbLIBAOTCS N €€ AEeNCTBUS Ha
3aKOHe, a He Ha NONMUTUYECKO LienecoobpasHocTnd!1?

ii. MosBongeTca nu opraHam UCMNOJSIHUTENBHOW BNacTu AaBaTb
KOHKPETHbIE yKas3aHus MpoKypaTtype B OTHOLUEHUU Tex uUnun
WHbIX aen? Ecnu pa, 060CHOBLIBAETCS N 3TO MUCbMEHHO U
NOANEXUT JIN KOHTPOO 06LLecTBeHHOCTNI2?

iii. MoXeT nn BbILWECTOALWMI NPOKYPOP AaBaTb NPsMble yKkasa-
HWS1 MO KOHKPETHbIM AeNaM HUXEeCTosLweMy NPoKypopy? Ecnu
0a, OOOCHOBBLIBAIOTCS NN 3TU yKa3aHUS B MUCbMEHHOW
dopme?

iv. CyLuecTByeT I MEXaHU3M, B COOTBETCTBUM C KOTOPbIM HUXE-
CTOSLLMIN MPOKYPOP MOXET OCMOpUTb Takme ykasaHus Ha
OCHOBaHUM MX HE3aKOHHOIO xapakTtepa WUaM OTCYTCTBUS Os
HUX JOCTATOYHbIX OCHOBaHWUA?

v. MOXET nn Takxe NpoKypop, OCNapuBaloLLNI Takne ykasaHus,

NnonpocuTb 0 CBOen 3ameHed3?
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vi. JlonyckaeTcs nn npekpalieHme cpoka NOJIHOMOYMA TOJbKO
no AOCTUXEHUN MPOKYPOPOM MEHCMOHHOro BO3pacTta, nmbo
no ANCUMNAVMHAPHBLIM MPUYMHaM, WK, B KQYEeCTBe ajibTepHa-
TMBbI, HA3HA4YaKTCS NN NPOKYPOPbl HA OTHOCUTENBHO OOATUN
CpPOK 6e3 BO3MOXHOCTU MPOANEHUS MOTHOMOYMNIA%4?

vii. MponucaHbl 1 9CHbIM 06pa3oM B 3aKOHE BCE 3TN BOMNPOCHI,
a Takke OCHOBaHMWS ANl CMeLLLeHUs NPOKYpPopoB95?

viii. CywecTByloT i1 cnocobbl MPaBOBOM 3alUNTbl OTAEIbHOIo
NpoKypopa Ha cny4yar peLlueHms o ero cMeLLeHnmn9?

ix. OCHOBaHO N1 Ha3Ha4YeHwe, nNepeBon WU MNPOABUXEHME MO
cny>x6e NPoKypopoB Ha 0OBLEKTUBHBIX pakTopax, B YaCTHOCTU,
Ha UX CNOCOBHOCTSX, YECTHOCTU M ONbITE, @ HE HA NONUTUYE-
CKUX CO0BpaxeHuax? 3akpenseHbl i 3T NPUHLUMUNLI B 3aKO-
HoOaTenbCcTBE?

X. flBNsieTCa N1 pa3amep BO3HArpaxaeHns npokypopos cnpases -
JIMBbIM U 1OCTATOYHBLIMO7?

xi. CywiecTByeT M B 06LLECTBE OLUyLLEHME, YTO NOANTMKA NPO-
KypaTypbl gonyckaeT n3bupartenbHoe NpUMeHeHne 3akoHa?

xii. Moanexat N1 oencTBus NPokypaTypbl CyaebHOMY KOHTPOJIO?

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

94. 3necb onaTe xe'00 gocTaTtoyHoe Bo3HarpaxmaeHue aB/seTcs
BaXXHbIM 3J1EMEHTOM CaMOCTOSITE/IbHOCTU U 3aLLNTbI OT KOPPYMLINN.

95. [NpenB3siTOCTb CO CTOPOHbLI MPOKYPOPCKOM CyXObl MOXET
BeCcTv K HEOOOCHOBaHHOMY MPEC/IEA0BAHUIO TN K U36UpaTesibHOMY
npecaenoBaHnio, OCOBEHHO B OTHOLUEHWU JtoAeN, 006/1a4arLmx
BA1ACTbIO Wn GN3KUX K Hel. 3To noctaBuao Obl oA yrpo3y ocy-
LL{ECTBJIEHME MPaBOBOV CUCTEMbI Y TEM CaMbIM NPeACTaB/AsSEeT onac-
HOCTb A/18 NpUHLMNa BEpPXOBEeHCTBa npaga. [Ans naeHTugukaumm
Takovi npeaB3siTOCTy HEOOXOANM Y4ET BOCIPUSITUS ITOV npobsieMbl
B obLecTBe.

96. Kak v B npo4ux cpepax, Haam4me cpeacTB rnpaBoBON 3aLUNThbI,
JOCTYrHbIX 151 FPaxaaH, Yby rnpasa yLLeM/ISIioTCS, BASIeTCs He0bX0-
AVMbIM yCJ10BMEM COBIIOLAEHNS MPUHLMITE BEPXOBEHCTBA Mpasa.

e. HezaBucumocTs u 6ecripucTpacTHOCTb aqBOKaTypPbl

91. O6Lymx cTaH[apToOB OpraHn3aLmnm rpPOKYPOPCKOV C1yX0Obl He
cylLecTByeT, 0COOeHHO B TOM, HYTO KacaeTcsl MOJIHOMOYMI 10
Ha3Ha4YeHWo MPOKYPOPOB WM BHYTPEHHEV opraHu3aumn paboTsl
rPOKYPOPCKO ciyx6bl. OaHako HeobxoanmMo, 4TOObI evi Bblsia obec-
revyeHa foCTaTo4Hasi CaMOCTOSITE/IbHOCTb B LIEJISIX 3aLUNTbI OPraHOB
poKypaTypb! OT HENogobaroLLEero NoJIMTUYECKOro BansHUS. B coot-
BETCTBUU C MPUHLMITOM 3aKOHHOCTU, MPOKYpPOpCKas C/1yx6a AoIKHa
JEeiCcTBOBAaTb UCK/IOYUNTEIbLHO HAa OCHOBaHWW W B COOTBETCTBUM C
3akoHOM98, 310 He MeLLaeT TOMy, 4TOObI 3aKOH MNPeAoCTaBIs opra-
HaMm rpokypaTypbl HEKOTOPYK cBOOOAY YCMOTPEHMNSI OTHOCUTE/IbHO
TOro, BO30yXaaTb Win HET YroJoBHOE pPa3bnpaTesibCTBO (MPUHUMM
LesnecoobpasHocT)99,

92. CaMOoCTOATENIbHOCTb TakXe A0/IKHa obecrne4YnBaTbCsl BHYTPU
rPOKYPOPCKOV C/1yX0bl. [TPOKYPOPbLI HE A0JIXHbBI MOAYNHSITECS CTPO-
M Mepapxm4eckuM ykasaHusiM, AaBaeMbiM 6e3 BCSIKMX OCHOBa-
HWA, Y AOMKHBI ObiTb BrpaBe HE BbIMNOJIHATL YKa3aHWS, MpOTUBO-
pedaLume 3aKoHy.

93. CoobpaxeHunsi OTHOCUTENIbHO CyAeOHOM CUCTEMbI OTHOCSIT-
cs, mutatis mutandis, v K MPOKYpopcKovi ciyx6e, BK/IoYas BaXHOCTb
OLIeHKW KaK MpaBOBbIX HOPM, TaK 1 MPaKTUKU.

O6GecneynBaeTcss M HE3ABUCUMOCTb U GECNPUCTPACTHOCTb

aZBoKaTypbl?

i. CywiecTByeT N1 npmu3HaHHasa, OpraHM30BaHHass U HE3aBUCU-
Mas npodeccusa aasokaTos (agsokaTypa)iol?

ii. CywecTByeT N1 3akoHoaaTeslbHast 6a3a AenaTeNbHOCTM afBO-
KaTypbl, OCHOBAHHOW Ha NPUHLMNAX HE3ABNCUMOCTMU, KOHDW -
OEeHUManbHOCTN U NPOPECCUOHANBHOM 3TUKN, N HE AOMNYCKalo-
e KoHONMKTa MHTEPECOB?

iii. Perynupyetca nu goctyn K agBokatype B OObeKTUBHOW W
[OCTaTOYHO OTKPbLITONM dOopmMe, B TOM YMCAE B OTHOLUEHMU
BOMPOCOB O BO3HArpaXxaeHnn 1 okasaHnm NpasoBOM NOMOLLN?

iv. CywiecTBylOT 1 B agsokatype addPeKTUBHbIE N CrPpaBeasv-
Bbl€ ANCLUMMAVHAPHBIE NPOLEenypbI?

v. KakoBo 00LLECTBEHHOE BOCMNPUATVE B OTHOLLEHUN HE3ABUCK-
MOCTW agBoKaTypbI?

97. lNpu oueHke cynebHoVw cucTemMbl COCTOSIHUE aaBOoKaTypbl
uMmeeT pyHaaMeHTasrlbHoe 3HaqyeHne. [1oaToMy K/Ilo4eBoe 3Ha4YeHne
MMEET Takasi ee opraHu3aLmsi, kotopasi obecrne4mnBasna Obl ee He3a-
BUCUMOCTb M Hazaiexatlee pyHkUMoHupoBaHve. lNoa atum rnoapa-
3yMeBaeTcsl, 4YTO 3aKoHOAAaTesIbCTBO obecrieynBaeT OCHOBHbIE
YCJ10BUSI €€ HEe3aBUCMMOCTU, U HTO AOCTYI K aABOKaType AOCTaTouy-
HO cBoboseH, aenas dHOEKTUBHbIM MNPaBO Ha PUANYECKYIO
noMoLLb. 3POEKTUBHBIE N HETKNE YrOJI0BHbIE Y ANCLMIMIMHAPHbIE
npoueaypbl HeobxoauMbl A5 0b6ecrneqyeHnss He3aBuCcuMoCcTn u
HenpeaB3siToCTY a1BOKaTOoB.
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98. lNpogeccuoHanbHas aTuka noapa3ymeBaerT, inter alia, 4To
«a1BOKaT [OJIKEH COXPaHATb HEe3aBUCUMOCTb U M0J1b30BaThCS
3alUnTOM, KOTOPYIO AaeT Takasi He3aBUCUMOCTb, MPeAoCTaB/Isis Kin-
eHTaM HenpeaB3sTyio MpaBoBYyi0 MOMOLb W MPeACTaBUTE b-
cT1B0» 102, OH «go/ixeH Bcerga cobsiiogath Bbicoqariline ctaHaapTbl
4eCTHOCTH, A0BPOCOBECTHOCTU U CNPAaBeAIMBOCTU B OTHOLLIEHWN
CBOWX K/IMEHTOB B CyA€ B OTHOLLUEHUSIX C KOJlIeramMm 1 co BCEMU, C
KeM OH BCTynaeT B pogeccuoHabHbivi KOHTakT»103, «He poskeH
ZoryckaTtb CO34aHusI CUTYaLmnii, Koraa MHTEPECH! KJINeHTa KOHG/INK-
TYIOT C MHTepecamu aaBokata»104 y «npessille BCero A4oJKeH cTa-
BUTb MHTEPECHI KIINEeHTa» 105,

2. Cnpaeepgnuebiii cyn,106
a. doctyn k cygam

NUmetoT nu nHamsuayanbHele rpaxaaHe ahdOEeKTUBHbIN A0CTYN K

cynam?

i. Locus standi (npaBo obpallueHus B cya): UMeeT NN NHONBULOY-
aNbHbIN FPaXgaHWH NEerkogoCTYNHY0 N 3O@EKTUBHYIO BO3-
MOXHOCTb OCMNOPWUTb OENCTBUSA BNACTEN WU YaCTHbLIX UL,
3aTparusaiolLme ero/ee nHTepech!107?

i. FTapaHTUpPOBaAHO N1 NPaBo Ha 3aWmTy, BKIoYas 9P HEKTUBHYIO
npasoBylo nomows108? Ecnn pa, kKakoB NMPaBoOBOW MCTOYHUK
Takom rapaHTum?

iii. JloctynHa nn npaBoBas MOMOLLb CTOPOHaM, HE UMEIOLLUM
[OCTaTO4HbIX CPEACTB A5 €€ onnathl, B Ciy4asx, Korga atoro
TPebyloT MHTepeck! Npasocyamsa’09?

iv. PagyMHbl N1 dopManbHblie Tpebosanua 10, cpokn!1! n cyneb-
Hble cbopbl112?

v. Jlerok nn Ha npakTuke AoCcTyn K npasocyamio!13? Kakue mepbl
npeagnpuHUMatoTcs ans ero obneryeHns?

vi. locTynHa nn nybnuke Heobxoamumasi MHpopmaums o pabote
cynebHbIX opraHoB?

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

cyamvsi. VanuwHne @opmasibHbie TpeboBaHWsi MOryT MpuBeCcTU K
TOMY, YTO JlaXe CEePbEe3HbIE YN XOPOoLLIO 0OOCHOBAaHHbIE Aesia MOoryT
ObITb HE MPUHSITEI K paccMoTpeHuto. ClI0XHOCTb 3Tux TpeboBaHWi
MOXET fesnatb HeobXoANMbIM 006pallleHNe K opUCcTam Aaxe ro rnpo-
CTbIM fAesilaM, HE BbI3bIBAIOLNM CEPbE3HbIX PUHAHCOBbLIX MOCAEL-
CTBWIA. [lnsi ynpoLeHns IopuandeCcKuX rnpoLeayp A0IKHbI UMETbCS
rpocTele, CTaHAaPTU3NPOBAaHHbIE U AOCTYHbIE ybmKe popMbl.

101. CAnLLKOM KOPOTKUE CPOKM HA NPAKTUKE MOryT MeLLaTb UHAU-
BuAayasbHbIM rpaxaaHamMm OCYLEeCTB/SATb CBOM rpasa. Bbicokmne
cynebHble cOopbl MOryT NPEnsTCTBOBaTb MHOIMM WUHAMBUAYa/IbHbIM
rpaxaaHam, 0COBEHHO /L aM C HU3KUM JOX0LA0M, 06paLLaThbCs B Cy/.

102. OTBETHI Ha npeablayLme BOnpoChkl OTHOCUTEJIbHO MpoLe-
AYPHbIX MPENSTCTBUV [O0J/KHbI 03BOJ/INTL COCTaBUTL peaBapu-
TEJIbHOE 3aKJII04YEHNE O TOM, HACKOJIbKO rapaHTupOBaH AOCTyM K
cyaam. OgHako rosIHOe 3aK/Il0YEHNEe [OJ/KHO YYUTbIBATb TakXkXe
006111eCTBEHHOE BOCPUSTUE 3TUX aCINEKTOB.

103. CynebHble opraHbl He AOXHbI BOCIPUHUMATLCS Kak Aasne-
Kne OoT Hapoda n OKyTaHHble TaulHOW. Hanuume, B 4acTHOCTU, B
WHTEPHEeTe 4YeTKoW WHGopmaumm o TOM, Kak obpatuTbcsl B CyA,
SIBAIIETCS OAHUM 13 CriocoboB obecrednTb 3PdeKTUBHYIO B3anMo-
CBSI3b 00LECTBEHHOCTH C cyaebHoii cuctemori. Hpopmaums
J10/1KHa ObITb JIErKO [OCTYINHOW BCEM, BK/IHOHAS YS3BUMbIE rpYrbl
HacesieHusl, a Takke npeaocTaBsiTbCs Ha A3blkax HaUMOHasbHbIX
MEHbLUNHCTB U/ MurpaHToB. Cylbl HU3LLINX MHCTAHLMIA JJO/TKHbI
ObITb XOPOLLO PACPenesieHbl Mo TepPUTOPUN CTPaHbI, a NoMelle-
HUSI CY10B — JIerKOAOCTYIHBbI.

b. Mpe3ymnunsa HeBUHOBHOCTN114

99. UHaunBuayanbHble rpaxaaHe, Kak rnpaBuio, HE B COCTOSIHUY
CaMOCTOSITe/IbHO 06pPaTUTLCS C UCKOM B cyA. B aToii cBs3u npaBo-
Basi MOMOLLb UMEET KJII0YeBOE 3Ha4YeHwe u [oskHa ObiTb oblLie-
AocrtynHa. [paBoBasi noMoLb A0JKHA MNPefocTaBlisiTbCs B TOM
qyucne v muam, He CrioCobHbIM OrnaTuThb ee.

100. 37107 BONPOC MMEET B BUAY MHOMOYUCIIEHHbIE NMPOLIEAYPHbIE
rnpensiTCTBys, MOryLume rnocTaBuTb ros yrpo3y AOCTYNHOCTb MpaBo-

apaHTupoBaHa 1 Npe3ymMnumns HEBUHOBHOCTU?

i. FTapaHTMpoBaHa N1 NPe3yMnums HEBUHOBHOCTWN 3aKOHOM?

ii. CylLlecTBYIOT 1 SiCHbIE U CrpaBeAsiMBble NpaBuia B OTHOLLIE-
HUN BpeMeHn OoKa3bliBaHUA?

iii. CyLecTByIOT 1 CpeacTea NPaBoOBOM 3aLLUMThI, HE MO3BONISIO-
wme [pyrMmMm BeTBSIM TFOCYOApPCTBEHHOW BnacTtu penatb
3aABJIEHUA OTHOCUTENIbHO BUHOBHOCTU 06BUHAEMOro115?

iv. ObecneymBaeTcsa N1 3aKOHOM Ha MPaKTUKe MpPaBO XPaHUTb
MoOJ4aHue 1 NpaBo He AaBaTb NoKa3aHUi NPOTUB cebs n vne-
HOB CBOel cembn116?

v. CyLecTBYIOT NN rapaHTUN OT YPE3MEPHO MPOAOIKUTENIBHOIO
coaepxaHusa nof, ctpaxein oo cygall7’?
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104. Mpe3ymMmnumna HEBUHOBHOCTU SAIBASIETCA CaMbiM T1aBHbIM
ycnosuem, obecneymaroLlMM NpaBo Ha crnpaBenmBblii cya. OAns
rapaHTUM NPe3yMnumMm HEBUHOBHOCTU BpemMs A0Ka3biBaAHUSA JOXK-
HO ObITb BO3/0XeEHO Ha o06BuMHUTENs118. MMpaBuna u npakTuka
OTHOCUTESNIbHO HEOBXOAMMbIX [0KA3aTENIbCTB A0/KHbI OblTb SCHbI-
MU 1 cnpaBegamBbiMn. He 4OMKHO AoNycKaTbCs HENPEeAHAaMEpPEH-
HOE NV NpeaHaMepPEeHHOE OKa3aHue BNSHUSA Ha KOMMETEHTHbIN
cynebHbIn opraH ApyrMuMu BeTBAMU rOCYOapCTBEHHOW BnacTu
nyTeM BbICKa3bIBaHUSA MU 0 CyAa CBOEN oueHkn dakTtoB. To xe
camMoe OTHOCUTCS K HEKOTOPbIM YacCTHbIM MCTOYHMKAM MHEHWN,
TakMM Kak cpencrtea MaccoBoW MHGopmaumm. YpeamepHo npo-
OOKNTENBHOE COAEPXaHMe oA CTpaXew OO0 cyda MOXET pac-
cMaTpuBaTbCsl Kak nNpu3dHaHMe OOBUHAEMOro BWHOBHBLIM [0
cynallo.

C. ﬂpoque acrieKTbl npaBa Ha CnpaBEAﬂMBblﬁ cya

3akpenseHbl In B 3aKOHE J0MOSHUTESIbHBbIE HOPMbI CNPaBean-
BOro CcyAa 1 NPUMEHSIOTCS I OHW Ha NpakTuke?

i. FapaHTMPOBaHO N1 3aKOHOM PaBEHCTBO COCTA3aTESNbHbIX BO3-
MOXHOocCTeln? ObecneymBaeTcs M OHO Ha NpakTuke120?

ii. CywecTBylOT M NpaBuiaa, WUCK/OYaloWmMe NCNOoNb30BaHue
[0Ka3aTenbCTB, MNONYYEHHbIX HE3aKOHHbIM nyTem121?

iii. HaunnatoTtcs nu cyaebHble pa3bupaTenbCTBa U BbIHOCATCS Nn
cyneOHble pelleHusa 6e3 nanuiiHel 3aaepxkn'22? imetotcs
N1 cpencTea NpaBoBOM 3aLUMTbl OT YPE3MEPHOW NPOJOIXU-
TEeNbHOCTU cyaebHbIX pasbupartencta’23?

iv. ObecneyeHO N1 NpaBO CBOEBPEMEHHOIO AOCTyrna CTOPOH K
JokymeHTam cypal24?

v. FapaHTMpoBaHO N NpaBo ObiTb BLIC/YLIAHHLIM B cyae125?

vi. XopoLuo nu 060CcHOBLIBAIOTCA CyaebHble peLleHns’26?

vii. YIBnstOTCS N1 cnywaHusa 1 BbIHECEHME NMPUIrOBOPOB Ny6aNY-
HbIMW, 3@ MCKJIIOYEHMEM Crly4aeB, OOYCNOBIEHHLIX CTaTbewn
6.1 EKMNY, nnu 3a04HbIX pasbupaTtenbcTs?

viii. UmetoTcs v npouenypbl anennsiumm, 0CoOH6eHHO No yronos-
HbIM genam127?

ix. ObecneuymBaeTcs N1 Hagsiexallas u ckopasi 4oCTaBka M3Be-

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

ctartberi 2 lMpoTtokona 7 EKIMY n ctateeri 14.5 MIITIM u, B Lesom,
cratbeii 8.2.h AKI4. 310 06N NPUHLMIT BEPXOBEHCTBA pasa,
KOTOPBbIN 4aCTO rapaHTUpyeTcs HA KOHCTUTYLMOHHOM UJIN 3aKOHO-
JaresibHOM YPOBHE rocyapctBa, B 0COGEHHOCTH B 061aCTH yro-
JIOBHOro npasa. Ecnan pewenvs cyna He MOryT ObiTb OCIOPEHbI,
5TO CO34aeT 0MaCHOCTb BLIHECEHUSI HEOOOCHOBAHHbIX PELUEHWH.
106. Bce BbiLeOnCaHHbIE acrnekTbl rpasa Ha CrpaBessnBbI
cyZ MoryT 6bITb BbIBEIEHbI N3 rpaBa Ha CripaBe/INBbIV Cy/l, Kak OHO
onpeaeneHo B ctarbe 6 EKIMY n pa3suto B cyaebHOU npakTuke
EBponevickoro cyaa rno npasam 4esoBeka. OHu obecrnednBatoT Haa-
Jiexallyto BOB/I€4EHHOCTb CYObEKTOB rpaBa B CyAe6HbI MPoLecc.

d. 3¢pdpekTuBHOCTb CyAeOHbIX peLueHnii

OdPekTnBHbI N cyaebHble pelleHnsa?

i. McnonHsoTesa Ny pelleHns cyaoB ObICTPO U 3 deKTUBHO 1287

ii.HacTbl N1 o6palleHns B HAUMOHaNbHbIE Cyabl 1 B EBponeiickumia
CYA MO npaBaM 4YenoBeKa B CBS3UN C HEUCMONHEHNEM cyneb-
HbIX PELLEHNI?

iii. KakoBo 06L1ecTBEHHOE BOocnpuaTue apdekTUBHOCTU cyneo-
HbIX PELLEHVI?

weHni cyna?

105. MNpaBo Ha noaayy anennsuny Ha pelueHne cyaa B 0b61actm
yroJioBHOro rnpaBocyauvsi HeABYCMbIC/IEHHO rapaHTupoBaHoO

107. CynebHble peLueHusi UMEIOT BaXKHeViLLee 3Ha4eHne AJsl ocy-
LeCTBJ/IEHUS KOHCTUTYLNUW U 3akoHoaatesbcTBa. HewcrniosiHeHne
CynebHbIX PELUEeHW TNLLIAET Kakoro-imbo CoAepXaHus rnpaBo Ha
crpaBes/InBbIV CyL n BEPXOBEHCTBO rpasa B LieJIOM.

3. KoHcTUTyuMoHHOE npaBocyaue (ecnm 3To NPUMEHUMO)

Ob6ecneyeHo NN KOHCTUTYLIMOHHOE MpPaBOCyAME B Tex rocy-
[apcTBax, rae NpeayCcMOTPEH KOHTPOb KOHCTUTYLMOHHOCTK (Crne-
LmanbHbIM KOHCTUTYUMOHHBLIM MV BEPXOBHBLIM CyA0M)?

i. UmeloT nn otaenbHble nnua 3GPEKTUBHBIN AOCTYMN K KOHCTUTY-
LMOHHOMY NPaBOCYAMIO A1 NO4AYM NMPOTECTa NPOTMB 0BLLMX
3aKOHOB, T.e. MOFyT 1N OTAeSIbHble Nuua notpeboBaTtb Npo-
BEPKM KOHCTUTYLMOHHOCTX 3aKOHa NyTeM nogayn npsmMoro
NcKa UM KOHCTUTYLIMOHHOIO MpoTecTa B OOblYHbIN cya 1297
Kak onpepensieTcs nx «NpaBo Ha nNpeabsaBieHne ncka»?

ii. meloT nu otaenbHble Nrua 9P OEKTUBHBIN OCTYN K KOHCTUTY-
LMOHHOMY NPaBOCYAMIO AN NOAaYM NpoTecTa NPOTUB UHAMBU-
AyanbHbIX aKkTOB, 3aTparnealoLLmx UX UHTEPECHI, T.€. MOryT 1
oTAesbHblE UL NOTPeOOBAaTL NPOBEPKM KOHCTUTYLIMOHHOCTU
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AAMMHUCTPATUBHbBIX aKTOB UM PELLEHNI CYA0B NyTEM NOAAYN
NPAMOro UCKa UM KOHCTUTYLIMOHHOMO npoTecTta’30?

ii. O6s13aH N NapNaMeHT U opraHbl UCTIONHUTENIBHOM BNacTW Npw
NPUHSATUX HOBbIX 32KOHOB NI HOPMATMBHbIX MOSIOXEHNIA Y4UTbI-
BaTb apryMeHTbl, NpeacTaBieHHblE KOHCTUTYLMOHHBIM CYyoOM
WV @HANIOMMYHBIM OPraHoM? YYuTBIBAIOT JI OHU VX HA NPaKTUKe?

iv. YCTpaHsieT M B pa3yMHble CPOKW MapfiaMeHT WM OpraHbl
MCMNOJIHUTENIbHOW BNACTW NakyHbl B 3aKOHO4ATENLCTBE, OOHapy-
>KEHHbIE KOHCTUTYLIMOHHBIM CYAOM UAW @HaIOMMYHBIM OPraHoM?

v. B Tex cnyyasix, koraa peweHus obbl4HbIX CyA0B OTMEHSIOTCS
nocne pasdopa KOHCTUTYLMOHHOWN >anobbl, MPOMCXOAUT NK
BO30OHOBNIEHNE OEN N NepecMoTp UX 0ObIYHLIMU CcygamMn C
y4€TOM apryMeHTOB, MpeacTaBfi€HHbIX KOHCTUTYLMOHHbLIM
CYOOM U aHaNIorMYHbIM opraHom 1317

vi. ECnn KOHCTUTYLMOHHBbIE Cyabn M30MpaloTCa napnaMmeHToM,
TpebyeTcs N Npy ronocoBaHnK No 3TOMY BONpPOCY KBannudu-
uMpoBaHHOe B6ONbLWMHCTBO'32, U CcywecTBYIOT N1 Apyrue
rapaHTumn ons obecnedyeHns cbanaHcupoBaHHOro coctasa'33?

vii. MpumeHseTca nu npensapuTeNbHbIA KOHTPOJIb KOHCTUTY-
LMOHHOCTN OpraHaMmu MCMNOJSIHUTENbLHOMN WM 3aKOHOOATENb-
HOI BNacTun?

108. BeHeumaHckasi KOMUCCHsi OObIYHO PEKOMEHAYET CO34aHNe
KOHCTUTYLUWNOHHOIro cyaa win aHaJlIorm4Horo opraHa. Kmoquyfo
posib urpaet apoekTuBHas rapaHTis COOTBETCTBUSI KOHCTUTYLNMN
AesdTe/IbHOCTU OPraHoB BJ1aCTU, BKJllO4Yasi 3aKoHoAdaTeJIbHY fesi-
TEJ/IbHOCTb. Takoe COOTBETCTBME MOXET 06ecrne4nBaTbCs U APYrMin
criocobamun. Hanpumep, puHckoe 3akoHoAaTe/1bCTBO OHOBPEMEH-
HO rpeaycMaTpuBaeT Kak arpuopHbIf KOHTPOJ/b KOHCTUTYLIMOHHO-
¢ty KOMUTETOM 10 KOHCTUTYLIMOHHOMY rpasy, Tak v arioctepuop-
HbIVi cyAebHbIfi KOHTPOJIb B C1y4Yae, eciv NpUMeHeHne Kakoro-ambo
3aKoHoAaTeJIbHOro roJioXXeHwvisl ripusefeT K SBHOMY rpoOTUBOPe4Yto
C KOHCTUTYUMnei. B faHHOM KOHKPETHOM HaLMOHAa/IbHOM KOHTEKCTE
8T0 0Ka3as10Ch JOCTATO4YHOM Meposi’34,

109. lNonHbii cynebHbli KOHTPOJIb KOHCTUTYLIMOHHOCT HEOOXO-
UM kak Hanbosiee agdekTBHOE CpeacTBO obecriedeHus cobae-
HWSI KOHCTUTYLIMU U BKJTIOYaeT B cebsl psifl aCrekToB, KOTOPbIe Moapo6-
HO 3aTpPOHYThI BbiLLie. Bo-nepBbix, BeCbMa BaxeH Bornpoc locus standi:
orpaHun4eHue npasa Tpe6OBaTb rPOBEPKN KOHCTUTYLIMOHHOCTU TOJ1b-
KO opraHamu 38KOHO,ane}'IbHOI7I W UCTIOJIHUTE/IbHOW BJ1aCTU MOXET
CepbE3HO COKPAaTUTb KOJIMYECTBO ObpalleHuii W, kak CaeacTsBue,

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

06bEM KOHTPO/IS. [103TOMY B 6OJILLLUMHCTBE CTPAaH, Mo KpaiHel Mepe
B EBponie, npenocrasnieH AOCTyr K KOHCTUTYLIMOHHOMY rpaBoCcyauto
MHANBUAYAIbHBIM nLam’35, Takowi JOCTYN MOXeT ObiTb MPSIMbIM UN
HerpsiMbIM (KorAa npoTecCT rogaeTcsl B 00bIYHbIN Cya, KOTOPbIN 3aTEM
nepenaet ero B KOHCTUTYLIMOHHBIV cy)136. Bo-BTOPbIX, HE AOJIKHO
ObITb OrpaHN4YeHN B OTHOLLIEHUY TOIr0, Kakme BUfibl aKTOB MOryT ObITb
rnoABePrHyTbl KOHCTUTYLMOHHOMY KOHTPOJIIO. 3TO 4OJIKHO ObITb BO3-
MOXHO Kak B OTHOLLIEHUU (00LLMX) HOPMATUBHbIX, TaK U B OTHOLLIEHUN
UHANBUAYAIbHBIX (8AMUHNCTPATUBHBLIX W cyaebHbix) akToB. [lpu
BTOM B OTHOLLUEHUN VHANBWAYA/IbHbIX 3asiBUTENIEN MOXET CYLLIECTBO-
BaTb TPEBOBaHWE HAINYUSI JIMYHOIO MHTEpeca.

110. lNpaBo Ha cripaBeaINBbIA Cya NpPeaycMaTpmBaeT UCMOJIHE -
HUEe BCEX PeLUEeHWI CY40B, B TOM Y1CJ/I€ KOHCTUTYLIMOHHBIX. [TpocTas
OTMEHAa 3aKOHa, HapyLLaoLIEro0 KOHCTUTYLIMIO, HE SIBASIETCS AOCTa-
TOYHOV MEPO 4151 YCTPaHEeHUsT BCEX MNOCAEACTBUV TaKOro HapylLue-
HUSI, a B C/ly4asix HEKOHCTUTYLIMOHHbIX 3aKOHOAATE IbHbIX YIYLLIEHN
3T0 BOOOLLE HEBO3MOXHO.

111. ImeHHO noaTomy B JAHHOM [JOKYMEHTE MoAYEepKNBAETCs] BaX-
HOCTb TOrro, 4TOObI NaPAAMEHT MPU MPUHSTUN 3aKOHOB PYKOBOACTBO-
BaJICSl PELLUEHNSIMW KOHCTUTYLIMOHHOIO CyAa Win aHasiornyHoro opra-
Ha37, To, 4T0 6bI/I0 CKa3aHO B OTHOLLEHUM OPraHOB 3aKOHOAATesIbHO
M WCIMOSIHNTE/IbHOV BAACTH, CrpaBeaimMBO Takke v AJs CYLOB: OHU
065s13aHbl NepecmMaTpuyBaTb 1 UCMPaB/ISiTe Te 4esa, B KOTOPbIX OpraH
KOHCTUTYLIMOHHOIO NpaBoCyamnsl HalLesl HECOOTBETCTBUSI C KOHCTUTY-
umevi, B CBETE apryMEeHTOB, MPEeACTaB/AEHHbIX 9TUM OPraHOM.

112. «J/leruTUMHOCTb OpraHa KOHCTUTYLMOHHOIO rnpaBocyamnsi v
00LLeCTBEHHOE BOCIPUSITUE €ro PELLUEeHU MOXET B 3Ha4YUTE/IbHOM
Mepe 3aBUCETL OT y4eTa CYLAOM Pas3/INyHbIX 0OLLECTBEHHbIX LLEHHO-
CTel, HECMOTPS HA TO 4TO OObIYHO HA MX MECTO CTaBsIT OOLLENPUHSI-
Tble LeHHOCTH. B aTou cBa3u npaBwia, onpeaensiowme coctas
Takux cyaoB, AOJKHbI obecrnieuymBaTb mx cbanaHcUMpPOBaHHOCTb B
uensx ydeta UMy cambix pasHoobpasHbIX 4yBCTBUTE/IbHbIX aCIeK-
T0B» 138, U36paHmne kBanmpuLmpoBaHHbIM GOJIbLLIMHCTBOM MPEAro-
saraet nonTUYECKNM KOMIPOMUCC U SIBIISIETCS OAHUM M3 CPEACTB
obecnevyeHunss cbanaHcMpoBaHHOIO COCTaBa OpraHa KOHCTUTYLIMOH-
HOro rnpaBocyaus B Tex CJiy4asix, Koraa Hy1 ogHa naptuvsi v Koaam-
umsa He obsiagaet TakvM GOJIbLUMHCTBOM.

113. [axe B Tex rocynapcraax, r4e BO3MOXEH KOHTPOJIb €x post
KOHCTUTYLMOHHbIM WJIVi BEPXOBHbBIM CYZIOM, KOHTPOJIb €x ante opra-
Hamu WCMOJSIHUTE/IbHON WM 3aKOHOAATEbHOM BacTu oMoraet
naberatb HECOOTBETCTBUI KOHCTUTYLINN.
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F. Mpumepbl NnpoGnem Ha NyTU oGecneYyeHns BepPXOBEHCTBA
npasa

114. CywwiecTByeT MHOXECTBO MPUMEPOB TOroO, Kak OTAESbHbIE
JEenCcTBUNSA N peLleHns HapyLaT BEPXOBEHCTBO npasa. B aTtom pas-
Jene npencTtaBneHbl ABa Takux nNpumepa, NOCKOJSbKY MMEHHO OHMU
ABNISNINCb CaMbIMW aKTyasibHbIMW WU PACNPOCTPaAHEHHbIMU BO BPEMS
COCTaBNEHUS AAHHOro AOKYMeEHTa: 37O (1) Koppynums v KOHOANKT
WMHTEPECOB, a Takxke (2) coop nHpopMaLmm 1 HabnaeHme.

1. Koppynuua139 u KoHGMKT NHTepecoB
a. Mepbi no npeaynpexaeHuio Koppynumn

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

KakoBbl npegnpuHMMaeMble Mepbl N0 NPEnynpPexXaeHnto Kop-

pynumnmn?

i. CywecTByloT N1 ocobble npaBuna NOBeAEHNSA roCcy0apCTBEH-
HbIX LO/HKHOCTHbBIX UL, MPU UCNOAHEHUWN TOCYOAAPCTBEHHbIX
o6sa3aHHOCTen? MNpeaycmaTpmealoT M 3TK Npasuna:

(1) nooLpeHmne YECTHOCTU B rOCYAapPCTBEHHOW XU3HM Yyepes
ncnosHeHne obwmx obsa3aHHOCTEN (HENPenB3ATOCTb,
6ecnpucTpacTHOCTb U T.1M.);

(2) orpaHMyeHue nonyyYyeHns NogapKoB 1 NPoYux onar;

(3) 3aWwmTy NPOTUB NCMOSIL30BaHMS OOLLLECTBEHHbIX PECYPCOB
M uHdopMauumn, He npepHasHavyeHHon gns nybanyHoro
pacnpoCTpaHeHUS;

(4) npaBuna B OTHOLUEHUN KOHTAKTOB C TPETbMMU CTOPOHaMM
M N1uamu, NbiTaloWyMUCS OKa3aTb BIUSHNE HA peELUEHNs
OpraHoB B/1IaCTW, B TOM 4Mcsie Ha paboTy NpaBUTENbLCTBA U
napnamMmeHTa?

i. CyLecTByIOT M NpaBuna, Hanpae/ieHHble Ha NpeaoTBpaLle-
HMEe KOHONNKTA WHTEPECOB MNPU MPUHATUN PELLUEHUA FOCY-
[APCTBEHHbBIM OO/MKHOCTHLIM INLOM, HanpuMep, TpeboBaHue
npenBapuTeNbHOro PackpbITUS NOOOro KOHGIMKTA UHTEpe-
coB?

iii. PacnpocTpaHalTCcs M NepeyncrnerHble Bbllle Mepbl HA BCe
KaTeropum rocyaapCTBEHHbIX OOMKHOCTHbIX KL, Hanpumep,
Ha roCyAapCTBEHHbIX YWHOBHMKOB, N3BMpPaeMbIX WU Ha3Ha-
YaeMbIX CTapLMX AO0/HKHOCTHLIX NNL, FOCYOAPCTBEHHOrO M
MECTHOIO YPOBHSI, CYAEN N APYIUX AO/DKHOCTHbBIX UL, UCMOJ-
HSIOLWMX cyaenckmne GyHKLMm, NPOKYPOpPOB 1 T.M.7

iv. NogBepXeHbl N ONpeaeneHHble KaTeropum rocygapCTBEH-
HbIX [OOJPKHOCTHbIX L, TPeboBaHMIO PaCKPbITUS O0XOLO0B,

MMYLLLECTBA U WHTEPECOB, WUAU APYrMM TpeboBaHUAM MNpu
BCTYMJIEHUU N yXOO€ C roCYyOapCTBEHHOW A0/MKHOCTU UV Npuv
Hayasne n OKOH4YaHMM cpoka MNOSTHOMOYUNIA, HAaNPUMEpP, 0COObLIM
TpeboBaHUAM K YHECTHOCTM U NPOdPECCUOHANBbHOM KBanuduka-
UMM NPU HA3HAYEeHUW, OrpaHUYEeHUsIM Ha ONpeLefieHHble
3aHATUS NOCNEe OCTaBNEHUS OO/MKHOCTU (4719 npegoTepalle-
HWS «CMCTEMBbI BPALLAIOLMXCS OBEPEN» UKW Tak Ha3biIBAEMOIO
«naHTydnsxa»)?

v. MpunHMUMaloTCca nu cneunasnbHble NPEBEHTUBHbIE MEPBLI B OCO-
ObIX CekTopax, NoABEPXEHHbIX BbICOKOMY PUCKY KOPPYMNUmK,
HanpuMmep, ana obecrnedyeHUss HEOOBXOAMMOro YPOBHSA MpPO-
3PayYHOCTM M KOHTPONSA MpU NPOBEAEHMN FOCYAAPCTBEHHbIX
TEeHOEepoB, Npu GUHAHCUPOBAHUM MNOAUTUYECKUX MAPTUA U
n3bmpaTesibHbIX KaMnaHMn?

b. MepbI yrosoBHO-npaBoOBOro BO34eNCTBUS

KakoBbl Mepbl YrofI0OBHO-NPaBOBOr0 BO3AENCTBUS, NMPUHMMAE-

Mbl€ NPOTMB KOpPYyNuun?

i. B kakol mepe noaKyn rocyaapCTBEHHOro A0/MKHOCTHOrO nnua
ABNSETCS NPECTYMNHbLIM AEAHUEM?

i. laHO nn onpepeneHne Koppynumn, COOTBETCTBYIOLLLEE MEX-
OyHapOoOHbIM CTaHAapTaMm, B ANPEKTUBHBIX MU NPOYMX O0KY-
MeHTax? CywecTBYIOT /1 MNOIOXKEHUS YrOJIOBHOMO 3aKOHOAA-
TeNnbCTBa, HanpaB/ieHHble Ha noaaepXxaHue JoOpocoBeCT-
HOCTW rOCYOapPCTBEHHbIX ClyXallmX, B HaCTHOCTU, HA BopbOy
CO 310ynoTpebNeHNEM BAUSHUEM B KOPbICTHbIX LLENsX, 3/10-
ynotpebneHneM CcnyxXeObHbIM MONOXEHUEM, HapyLleHUem
LOMKHOCTHbLIX 00513aHHOCTEN?

iii. Kakne pomKHOCTHBIE NnLA rocyaapcTea nognagatoT nog oen-
CTBME Takmx Mep, Hanpumep, rocyaapCTBEHHbIE ClyXaluue,
n3brpaemble NN Ha3HaYaeMble BbICOKOMOCTABIEHHbIE OOMX-
HOCTHbIE LA, BKIOYasa rnaeBy rocynapcTsa, Y4JEHOB MpaBu-
TENbCTBA W 3aKOHOOATENbHbLIX OPraHoB, CYAEN U MPOYMX
LOJDKHOCTHBIX UL, NCNOMHAWMUX cyaenckne dyHkKumMmn, npo-
KYypOpoOB U1 T.n.7?

iv. Kakve OOnOAHUTENbHbIE CaHKUMW NPUMEHSIIOTCA B Clyyae
BblHECEHUS 0OBMHUTENIbHOrO MPUrOBOPAa MO MNPECTYNIEHWIO,
CBSI3aHHOMY C Koppynumein? MNpumeHaoTca 1M Takue Jonos-
HUTENbHbIE CaHKLMN KaK 3anpeT Ha 3aHSATUE rocyaapCTBEHHbIX
LOJXHOCTEeN nnn koHduckaumsa 0oxon0oB?
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c. 3¢pdexkTuBHocTs cobnogeHnss U NPUMeHeHUs! NPeBeH-
TUBHbIX U PErPeCCUBHbIX Mep

Hackonbko addekTMBHO obecnedynBaeTcs cobniogeHne Bbillie-

nepevYncneHHblx mep?

i. KakoBo 06L1ecTBEHHOE BOCMPUATUE BHYTPU CTPaHbl 00LLEro
YPOBHS COGMIOAEHNS MEpP W CTpaTerunin, HarnpaBi€HHbIX Ha
60pbbyY C Koppynuuen?

ii. Mpu3HalTCsa N rocyaapCTBOM pPe3ynbTaTbhl MEXAYHAPOAHOro
MOHWTOPWHra B 3TO 06nactn?

iii. fIBnatorca nu adPeKTUBHBIMUK, COPASMEPHBLIMU N OENCTBEH-
HbIMW YrONOBHbIE U AAMMHUCTPATUBHbIE CaHKUWMK, Npenyc-
MOTPEHHbIE 33 AEAHUS1, CBA3AHHbIE C KOPPYNUMEN, 1 33 HECO-
6noaeHmne NPeBeHTUBHbIX Mep?

iii. MpepocTaBneHbl M opraHam, OTBETCTBEHHbLIM 32 O0pPLOY C KOp-
pynuuein n obecnevyeHme AOOPOCOBECTHOCTU rOCYAAPCTBEH-
HbIX CNyXalumx, [OCTaTO4HblE PECYPCbl, B TOM YUCNE Cneg-
CTBEHHbIE TOSIHOMOYMS, NepcoHan u ¢GUHaAHCMPOBaHUE?
O6napatoT 1 3TN opraHbl JOCTAaTOYHONM ONepPaTUBHOM HE3aBU-
CUMOCTbIO OT UCTMONTHUTESIbHOM 1 3aKOHOAaTENbHOM BnacTn140?

iv. CyLiecTBytoT N Mepbl, obecneynsatoLme A0CTYNHOCTb 3TUX
OpraHoB onsl MHANBUAYAJNbHbIX UL, U NOOLWPSIOLLME BbiSiBNE-
HME BO3MOXHbIX KOPPYMNUMOHHbIX OESHWA, B 4aCTHOCTW,
«ropsyne NnHUK» s COOBLUEHWI A U NONMUTUKA 3alUTbl
nHdopmartopoB!4! oT npecnemosaHus Ha paboTe U Opyrux
HeraTMBHbIX NOCNEeACTBNIN?

v. [pon3BoguTCSa M OueHKa rocyaapcTBoM 3pOEKTUBHOCTY Ero
AHTUKOPPYNLUMNOHHON MOAUTUKMN, N MPUHUMAIOTCSH AN Npwu
HeobXoOVMOCTV afekBaTHbIE Mepbl MO ee KOPPEKTUPOBKE?

vi. Bblnn nn oTMeuYeHbl SBEHUS, CBUAETENbCTBYOWME O
HeadPEKTUBHOCTN WM HegoOPOCOBECTHOCTU AHTUKOPPYI-
LUMOHHBIX YCUAWIA, HanpuMep, MaHunynsums 3akoHopaTesb-
HbIM MPOLECCOM, HECOBMIOAEHNE U HENCMONIHEHNE CYAEOHbIX
pPELUEHVNT N CaHKUWA, UMMYHUTETbI, NPENSTCTBOBAHME Oel-
CTBUSIM aHTUKOPPYMLUMOHHBIX U NPOYNX OTBETCTBEHHbLIX Opra-
HOB (BKJ1t04as MOMTUYECKOE 3anyrmBaHmne), CNoJib30BaHME B
JINYHBIX LEensix onpefesieHHbIX rocyaapCTBEHHbIX OpraHos,
3anyrmBaHme XypHaJUCTOB W YJEHOB rpaxgaHCKoro oo6-
LLEeCTBa, BbIABNSIOLLNX KOPPYNUMIO?

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

115. Koppynuns Beaet K rnpou3BoJly U 3/710ynoTpebsieHunIo
BJ1aCTblO, MOCKOJIbKY PELLIEHUS] MPUHUMAIOTCS HE B COOTBETCTBUM C
3aKOHOM, a 3TO, B CBOIO o4epeab, BEAET K TOMY, 4YTO PELLUEHVs Mpu-
obpeTaroT rPomn3BoJIbHbIV XapakTep. Kpome Toro, Koppynums MOXeT
HapyLaTtb PaBeHCTBO MNPUMEHEHMS] 3aKOHa, TeM CaMbiM MoApPbLIBas
camMoO OCHOBaHWE BEPXOBEHCTBA rpasa. VYl xoTs 3T0 OTHOCUTCS KO
BCEeM TPEM BETBSIM BJ1IaCTU, 0COBYI0 03a604YEHHOCTb BbI3bIBAET KOP-
pynumvsi B cyAebHbIX, MPOKYPOPCKUX U MPaBOOXPaHUTEbHbIX Opra-
Hax, SBASIOLMNXCS MHCTPYMEHTOM, obecreumBalowmm 3HoekTnB-
HOCTb @aHTUKOPPYNLNOHHbIX yeunnid. lNMpeaoTBpalleHne n HakasaHne
KOPPYMLUMOHHbBIX AESIHUIA SIBJISETCS BaXHbIM 3JIEMEHTOM aHTUKOP-
PYMLUNOHHbIX Mep, 0BYCI0BIEHHbIX PSIAOM MEXAYHAPOAHbIX KOHBEH-
Lmbi v APYrux 4OKYMEHTOB142,

116. BaxHbiM 371emMeHTOM 60pbObl C KOppynunei sBaseTcs
npenoTBpaLlieHne KoHGIMKTa nHTtepecoB. KOHGAUKT MHTEpecosB
MOXET BO3HWKaTb, Korga rocyaapCTBEHHOE [AOJ/IDKHOCTHOE JILIO
MMEET YaCTHbIVi MHTEPEC (B TOM YMCJie Yepe3 TPETLE INLIO, Harpu-
Mep, POACTBEHHUKA Wi Cyrnpyry/cyrnpyra), n 3T0T YaCTHbIU NHTE-
PEC MOXET rOBJINSTb NIV BIMSIET Ha OECTIPUCTPACTHOE M OObLEKTUB-
HOE WCMOJIHEHNE 3TUM JINLIOM CBOMX [O/IKHOCTHbLIX 00s13aHHOC-
Teun 143, Bornpoc KOHGINKTa MHTEPECOB 3aTparnsBaeTcs B Page Mex-
JYHaPOAHbIX KOHBEHLIN 1 JTOKYMEHTOB PEKOMEHAATE/IbHOIro Xapak-
Tepal44. 3akoHopaTenbCcTBO O 1066MpPOBaHUN U KOHTPOJE 3a
¢puHaHCMpPoBaHNEM MOSINTUYECKNX KAMIaHWI TakKKe MOXET UCMOJIb-
30BaTbCs /15 NPEeAoTBPALLEHNS] M HaKka3aHusl CJly4aeB KOHQINKTa
nHTEpPecoB 45,

2. CO60p paHHbIX N HabnmoaeHne
a. Coéop n o6paboTka nepcoHasbHbIX faHHbIX

=]
3

Kak obecneunBaeTcs 3amTa NepCcoHanbHbIX JAHHbIX?
i. B pocraToyHOM i Mepe 3alumLleHbl NepCoHalbHbIE aHHbIE,
noaBepraoLmecs aBToMmaTnyeckon obpaboTke, B OTHOLLEHWN
nx cbopa, XxpaHeHns 1 06paboTKM rocynapCTBOM U CyObeKkTamu
YacTHOro cekTopa? KakoBbl rapaHTUM TOr0, YTO JINYHBIE AAHHbIE!
- 0bpabaTbiBalOTCH 3aKOHHLIM, CrpaBedIMBbIM 1 TpaHcna-
PEHTHbLIM 00pPa30M B OTHOLUEHUN CYyObeKTa 3TUX AaHHbIX
(«3aKOHHOCTb, CNPaBELIMBOCTb M TPAHCMAPEHTHOCTL>);

- cobumpatoTcs AN KOHKPETHBIX, MOHATHBIX M 32KOHHbIX Lenen
1 He obpabaTbiBaloTCA B fanbHeNLeM B GOpMe, HECOBME-
CTUMOIA C 3TUMU LENSMU («OrpaHnUYeHmne Lenmn»)?

=]
Gl
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- aleKBaTHbl, YMECTHbI N OrPaHNYEHbl TEM, YTO HEODXOAMMO ANS
uenemn, B KOTOPbIX OHN 00pabaTbiBAOTCS («MUHUMN3ALMSA OaH-
HbIX»)?

- TOYHbI U, €CNN 3TO HEOBXOAUMO, NOAAEPXKUBAIOTCH B akTyaslb-
HOM COCTOSIHUU («TOYHOCTb»)?

- XpaHaTca B Gopme, NO3BONKIOLLEN MAEHTUDUKALMIO CYOBbEKTOB
9TUX OAHHbIX, HE AOJblUE, YEM 3TO HEOBXOAMMO B TEX LEnsX,
Ons KOTOpbIXx 00pabaTtbiBAOTCA 3TU AaHHbIe («OrpaHnyYeHue
XpaHeHns»);

- 0bpabaTbiBalOTCH CNOCOOOM, 06ECNEeUMBaOLLMM Haa1exalLyo
6e30MacHOCTb NEPCOHANbHbLIX AaHHbLIX, B TOM YMCIIe OT Clyyait-
HOWM NOTEPU, YHUUTOXEHUS NN NOBPEXAEHUS («40OPOCOBECT-
HOCTb 1 KOH(PUAEHLMNANBHOCTb»)1467

ii. CyObekTy faHHbIX NPEeAOCTaBNSETCH, Kak MUHUMYM, ClieaytoLlas
nHdopmaums:

- O CyLLeCTBOBaHUN 3NEKTPOHHOro ¢anna nepcoHanbHbIX AaH-
HbIX N €r0 OCHOBHbIX LLeNsiX;

- NOEHTNDUKALMOHHASA U KOHTaKTHas MHdopMaunsa KoHTponepa
M nnua, OTBETCTBEHHOIO 3a 3aLmTy MHDOopMaLmi;

- uenb 06paboTKM NEPCOHANbHbLIX AAHHbBIX;

- CPOK, B TEYEeHMe KOTOpOro OyayT XPaHUTbCS NepcOHanbHble
OaHHbIE;

- 0 HanM4MKM Npasa TpeboBaTb OT KOHTPONEpa AOCTyna K CBOUM
JaHHBIM, a TaKKe UX UCNPABAEHUS AN YHUHTOXEHUS, @ TaKXKe
BO3paxaTtb NPOTMB 06PabOTKN CBOUX NEPCOHANBHbIX AAHHBbIX;

- 0 NpaBe 06PaTUTLCH C X000/ B BbILLIECTOSLLYID MHCTAHUMIO U
KOHTakTHasd MHMOPMAaLMS TakOM BbILWLECTOSLWEN MHCTaHUMW; O
nonyyaTensix Wi KaTeropusix nostydaTeneii NepCoHabHbIX AaHHbIX;

- B C/ly4ae, ecsiv NepcoHasibHble JaHHble MNOoJy4aloTCs He Hero-
CPEeACTBEHHO OT MX cybbekTa, 06 MCTOYHUKE MPOMCXOXAEHUS
Takux SaHHbIX;

- nobas panbHerwas nHbopmaums, Heobxoammasa ons obec-
nevyeHns cnpaesegnneon 06pabOoTKM AAHHBbIX U YBaXKEHUS K KX
cybbekTy147,

iii. CywiecTByeT N1 cneumnanbHbll HE3aBUCUMBbIN opraH, obecneym-
BalOWMNIA COOTBETCTBME TPEOOBAHMSM BHYTPEHHEro 3aKoHa,
BOMJIOLLAIOLLEr0 MeXAyHapoAHble MpuHUUnbl n TpeboBaHus
OTHOCUTESIbHO 3aLLUMUThI IMYHOCTU 1 NEePCOHaNbHbIX AaHHbIX 1487

iv. iMmetloTca nn cpenctea NpaBoOBOM 3alUUThl HA ChAy4dan Hapylle-
HUS UHOMBUAYaNbHBIX NpaB Npy cbope AaHHbIX 1497

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

117. BospacraioLyasi posib MHGHOPMaLIMOHHbBIX TEXHOIOMMI cae-
J1ania BO3MOXHbIM COOp [aHHbIX B TaKOM pasmaxe, KOTOpbiki Obis
HEMBIC/IM B MPOLLIZIOM. 3TO MPUBEJIO K PAa3BUTUIO HALIMOHAJIbHbLIX U
MeXayHapoAHbIX CPEACTB MPaBOBOV 3allMTbl rpaxaaH B CBA3U C
aBToOMaTmn4yeckori obpaboTKOM WX rNepcoHasibHoV uHGopmMaLny.
Bbilie nepeyncieHsl Hanbosee BaxHble TPeboBaHUSI Takoyi 3aLLUThI.
C CcOOTBETCTBYIOLUNMU N3MEHEHUSIMU OHU TaKXe MPUMEHUMbI K
06paboTke AaHHbIX B Lies1six 6e30M1acHOCTH.

b. LleneHanpaBsieHHOe cnexeHne

KakoBbl rapaHTuM nNpaBOBOM 3alMTbl OT 3/10ynoTpebneHus
LiefieHanpaBiEHHbIM ClieXeHNemM?

i. OroBOpEHbI N1 YCNOBUSA LLENEHANPABIEHHOIO CNEXEHNS B Nep-
BVMYHOM 3aKOHOOATENbCTBE N OFPaHMYEHbl I OHWU NPUHLUMIOM
copa3MepHoCTn?

ii. CyLLLeCTBYIOT I HOPMbI NPOLEAYPHOIro N APYroro KOHTpons?

iii. Heob6xoaMMo N paspeLLeHne cyapu U He3aBMCUMOro opraHa?

iv. CyLLLECTBYIOT /1M AOCTATOYHbIE CPEACTBA NPaBOBOM 3alLUTbI OT
BO3MOXHbIX HAPYLLEHWIA HAMBUAYaNbHbIX Npas150?

118. LleneHanpaBiieHHOE C/IeXEeHNE MOXET CyLLIEeCTBEHHO Hapy-
LaTh rpPaBo Ha JINYHYIO XW3Hb. Pa3Butne TexHN4eCcKux cpeacTB BCe
6onee obner4aer ero ucrosb3oBaHve. B 3Toii cBs3u kioyeBoe
3HauYeHue nProbpeTaeT orpaHNnYeHne BO3MOXHOCTEV rocyapcrea
KOHTPO/IMPOBATb XN3Hb UHANBUAYYMOB.

119. lNog cnexeHnem [OJIKHO MOHUMATbCSI CKPbITOE MPOCYLLIN-
BaHvie pasroBoOpPOB PV MOMOLUN TEXHUHECKUX CPEACTB, CKPbITbIM
KOHTPOJIb TEJIEKOMMYHUKALMI U CKPbITbI CO0P MeTaaaHHbIx191,

c. Ctparernyeckoe HabnogeHne

N
S

KakoBbl rapaHTuM NpaBOBOW 3aWMTbl OT 3/710ynoTpebsieHns

cTpaTernyeckum HabnioaeHnem?

i. PerynmpyloTcss N1 OCHOBHbIE 3JIEMEHTHI CTPATErMyeckoro
HabnoaeHNs cTaTyTHBIM 3aKOHOAATENLCTBOM, BK/IlOHAs onpe-
[eneHne opraHoB, YNOJIHOMOYEHHbIX Ha cbop Takom UHGOpP-
Mauuu, nogpodbHoe onpeneneHue uenen, pagum KOTOpbIX
MOXEeT NpPOBOAUTLCA CTpaTermieckoe HabnwaeHne, w
OrpaHnyeHusi, B TOM 4ucne no MnpuHUUNY copa3MepHOCTU,
KOTOpble onpenensaT cOop, XpaHeHUe U pacnpocTpaHeHue
cobpaHHOn nHPopMaLmn1sS2?

=)
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120. PaanosnekTpoHHasi pa3Beaka AOJIXKHa OnpenessiTbCsl Kak
CPeACTBO M MEeTos NnepexBata 3/IeKTPOHHbIX CUrHasa0B, BKJO4Yasl
CIMYTHUKOBbLIE CUIrHaJIbl, CUrHasIbl COTOBOV CBSI3W M CUrHaslbl, repe-
JZaBaemMble 1o kKabesibHbIM KOMMYHUKALMSIM 155,

121. «OaHuM mn3 Hanbosiee BaXHbIX ANOCTUXEHWI pa3BelbiBa-
Te/IbHOro HabloAeHns B MocieAHne roflbl CTasao To, H4TO Ternepb
cpeacTBa paano3eKTPOHHOV pa3Benkun... MOryT KOHTPOJIMPOBaTh
«[MOBCEAIHEBHbIE TEJIEKOMMYHUKaLNN» («OTCHNEXUBAHNE») N TEM
cambIM MOTEeHUMAasIbHO ropa3ao CuJlbHEee 3aTparnBaTthb rpaBa 4esio-
Beka»156,

d. BugeoHabnrogeHve

KakoBbI rapaHTUK NPOTUB 3/10ynoTpebneHns BuaeoHabnoaeHn-

€M, 0COOEHHO B 0OLLIECTBEHHbIX MecTax!57?

i. Begetca nu BugeoHabnioaeHne B LENAX COXPaHHOCTU 1 6e3s-
OMaCHOCTU UM Ans NPenoTBPaLLEeHUst U KOHTPONS 3a npe-
CTYNJIEHUSIMU, U MOOYNHAETCS NI OHO MO 3aKOHY N Ha NPaKTU-
ke TpeboBaHMAM, YCTaHOBJIEHHbIM B cTaTbe 8 EKMY158?

ii. YBeoomnaioTca nv Nioam o BeayllemMcs BuaeoHabnioaeHnun B
MecTax, A0CTYMNHbIX ANs nyennkn?

iii. metoT nn noan OOCTyn K Matepuanam BnaeoHab oaeHus,
KOTOpPbl€ MOTYT MMETb K HAM OTHOLLEHME?

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

Ill. UYBBPAHHbIE HOPMbI

lll.a. O6wwume ctaHgapTbl BEpPXOBEHCTBa rnpasa

1. Hopmbi xecTkoro npasa

CoseT EBponbl, EBponelickas KOHBEHLMS NO NpaBam YenoBeka
(1950)

http://www.coe.int/en/web/conventions/full-list/-
/conventions/treaty/005

Esponeiickuii Cotos (EC), XapTns ocHoBHbIX npas EC (2009)

http://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=uriserv:0J.C_.2010.083.01.0389.01.ENG

OpraHunzauns O6beamHeHHbIx Haumii (OOH), MexayHapoaHbIi
NakT O FPaXAaHCKUX U NonmTuyeckux npaeax (1966) (M)
http://www.unhcr.org/refworld/pdfid/3ae6b3aa0.pdf

EBponeiickuin cotos, YctaB CoseTa EBponsl, Mpeambyna (1949)

http://www.coe.int/en/web/conventions/full-list/-
/conventions/treaty/001

OArl', AMepukaHcKkasa KOHBEHLMS O npasax Yenoseka («IMakt CaH-
Xoce») (1969)

http://www.oas.org/dil/treaties_B-
32_American_Convention_on_Human_Rights.htm

AdpukaHckmin Cotos (AC), YupeanTenbHblin akt

http://www.au.int/en/sites/default/files/ConstitutiveAct_EN.pdf

XapTtunsa AdpurkaHckoro cotsa (AC) no BonpocamM geMoKpaTuu,
BbIOOPOB 1 ynpasneHus (2007), ctatba 3

http://www.au.int/en/sites/default/files/AFRICAN_CHARTER_O
N_DEMOCRACY_ELECTIONS_AND_GOVERNANCE.pdf

2. Hopmbl MArkoro npasa

a. CoseT EBponbl

EBponeiickas KoMUCCHS 3a JEMOKPATMIO YEPES NPaBo
(BeHeumaHckaa komuceund), Joknag no BoONpocamM BEPXOBEHCTBA
npaea, CDL-AD (2011)003rev

http://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD(2011)003rev-e

Komutet mnHuctpoB Coseta EBponebl, «<CoBeT EBpoOnbl U BEPXO-
BEHCTBO npasa», CM(2008)170

http://www.coe.int/t/dghl/standardsetting/minjust/mju29/CM%
20170_en.pdf

MpoekKT No OUEHKE EBPOMNENCKNX CyOEBHbLIX CUCTEM
EBponeickoi kommccum no apdekTMBHOCTU NPABOCYANS

http://www.coe.int/t/dghl/cooperation/cepej/series/Etudes6Sui
vi_en.pdf
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b. EBponierickuii coo3

ExerogHas oueHka cnctemsl npasocyaus EC (exeroaHbie
noknagbl)

http://ec.europa.eu/justice/effective-
justice/scoreboard/index_en.htm

CoobuieHune EBponeiickoi kommccun EBponenckomy napna-
MeHTy n CoBeTy, «HoBas pamoyHasa nporpamma EC ans ykpenne-
HWs BEpxoBeHCTBa nNpasa», COM(2014) 158 okoH4./2.

http://ec.europa.eu/justice/effective-
justice/files/com_2014_158_en.pdf

CoBeT EC, BbiBoabl 06 OCHOBHbIX NpaBax, BEPXOBEHCTBE Npasa
n o Kommnccnm 2012, Joknan 0 BbINOSHEHUN XapTuK OCHOBHbIX
npas EBponelickoro cotosa (2013)
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressda-
ta/en/jha/137404.pdf

Kputepun pnga sctynnenus B EC («KoneHrareHckmne kputepmumn»)

http://europa.eu/rapid/press-release_ DOC-93-
3_en.htm?locale=en

c. Apyrvne mexayHapoaHbie opraHn3aumm

CoBeluaHme no 6e30MacHOCTN U COTpyAHNYeCcTByY B EBpone
(CBCE, HbiHe OBCE), lokymeHT KoneHrareHckoro CoBeLaHuns
KoHdepeHunmn no yenoseveckomy namepenuto CBCE
(«KoneHrareHckuin gokymeHT») (1989)

http://www.osce.org/odihr/elections/14304?download=true

OpraHusaums no 6e3onacHOCT N COTPYAHMYEeCTBY B EBpone,
PeweHune Ne 7/08, «[JanbHelllee yKpenaeHme BepxoOBEHCTBA NpaBa
B 30He OBCE>» (2008).

http://www.osce.org/mc/35494?download=true

OpraHunsaums amepukaHckmnx rocygapcts (OAIl),
MexamepukaHckas gemokpartudeckas xaptus (2001),
http://www.oas.org/OASpage/eng/Documents/Democractic_Chart
er.htm

CoBelaHme no 6e30nacHOCTU 1 COTPYAHMYECTBY B EBpone
(CBCE, HbiHe OBCE), JokymeHT MOCKOBCKOro coBelLlaHns
KoHdepeHunn no yenoseveckomy namepeHuto C6CE
(«MockoBcKkuii ookymMeHT») (1991)

http://www.osce.org/odihr/elections/14310?download=true

d. lNoka3aTenn BepxoBEHCTBa npasa
MHpekc BepxoBeHCcTBa npaea BcemnpHOro npoekra npasocyans

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

http://worldjusticeproject.org/sites/default/files/files/wjp_rule_o
f_law_index_2014_report.pdf

lMoka3aTenun BepxoBeHCTBa Npasa opraHmndauum Vera-Altus

http://www.altus.org/pdf/dimrol_en.pdf

Mokasatenu BepxoBeHcTea NpaBa OpraHm3aunmn O6begHEHHbIX
Hauwnn

http://www.un.org/en/events/peacekeepersday/2011/publica-
tions/un_rule_of_law_indicators.pdf

Mokasatenu ynpaeneHus BcemmnpHoro 6aHka

http://info.worldbank.org/governance/wgi/index.aspx#home

Ill.b. CtanpapTbl, OTHOCSLIMECS K KDUTEPUSIM OLLEHKN

A. 3aKOHHOCTb

1. Hopmbi xecTKoro npasa

EKIMY ctatbn 6 n ganee, B ocobeHHoctn 6.1, 7, 8.2, 9.2, 10.2n
11.2

EC, XapTus ocHoBHbIx npae EC (2009), CtaTtba 49 (0 npuHumMnax
3aKOHHOCTU 1 COPa3MEPHOCTM YroIOBHbIX MPECTYMNIEHWIA U HaKa3a-
HWIA)

http://www.europarl.europa.eu/charter/pdf/text_en.pdf

- 43 - CDL-AD(2016)007

OOH, MMM craten 14 n ganee, B YactHoctn, 14.1, 15, 18.3,
19.3, 21, 22.3

OOH, MexayHapOoOHbIl NakT 0 FPaXXAaHCKUX 1 NOSIMTUYECKUX
npaBax (1966), ctaTbs 4 (OTCTYNEHNS B YPEIBbIYANHBIX CUTYaLMUSAX
LOJMKHbI BbITb TOYHO OroBopeHbI), 15 (nullum crimen, nullum poena
[HeT Haka3aHus 6e3 yCcTaHaBNMBAIOLLEro ero 3akoHa))

http://www.unhcr.org/refworld/pdfid/3ae6b3aa0.pdf

OOH, MexayHapogHas KOHBEHLMS O 3aLLMTe NpaB BCEX TPyas-
LNXCA-MUIPaAHTOB 1 YneHoB nx cemei (1990), ctatem 16(4), 19

http://www?2.ohchr.org/english/bodies/cmw/cmw.htm

Pumckuin ctatyt MexayHapoaHoro yronosHoro cyaa (1998),
cTatbsl 22

http://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-
0a655eb30e16/0/rome_statute_english.pdf

AC, XapTusa no Bonpocam AeEMOKPATUK, BLIODOPOB U yNpaBieHns
(2007), ctaTtba 10

http://www.au.int/en/sites/default/files/AFRICAN_CHARTER_O
N_DEMOCRACY_ELECTIONS_AND_GOVERNANCE.pdf

OArl', AMepukaHcKkasa KOHBEHLMS O npasax Yyenoseka («IMakt CaH-
Xoce») (1969), Ctatbsa 27
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http://www.oas.org/dil/treaties_B -
32_American_Convention_on_Human_Rights.htm

2. HopMbl MSIrkoro npaea

OOH, Bceobuiaa peknapauusi npae 4yenoseka (1948), crtaTbs
11(2) (06 yronoBHbIX MPECTYMIEHNSIX N HAKa3aHUSX)

http://www.un.org/en/documents/udhr/index.shtmi

OpraHunsaumst amepukaHckmnx rocyaapcts (OAlN), AMepurkaHckas
heknapauma npaeB n obs3aHHOCTen yenoseka (1948), Ctatbsa XXV
(3awwunTa OT NPOM3BOJILHOIO apecTa)

http://www.oas.org/dil/1948%20American%20Declaration%200
f%20the%20Rights%20and%20Duties%200f%20Man.pdf

MpuHumnel CogpyxecTtsa (Jlatnumep Xayc) B OTHOLLIEHUN NOOOT-
YETHOCTU U B3aMMOOTHOLLUEHUIA MeXAy Tpemsa BETBAMW BacCTU
(1998), MpuHumnei I, VI

http://www.cmja.org/downloads/latimerhouse/commprinthreear
ms.pdf

Yctas Cogpyxectsa (2013), Pasgens: VI, VI

http://thecommonwealth.org/sites/default/files/page/docu-
ments/CharteroftheCommonwealth.pdf

Jeknapauys npae yenoseka Accoumauum ctpaH KOro-BocTouHom
Asnn (ACEAH) (2012), nap. 20(2)

MmeeTcsa Ha canTe http://aichr.org/documents

B. lpaBoBasi onpegesieHHOCTh

1. Hopmebi xecTkoro rpasa

EKIY, cTtatbn 6 u panee, ByactHoctn, 6.1,7,8.2,9.2,10.2n 11.2

OArI', AMepurkaHcKkas KOHBEHLMS O npaBax yenoseka («IMakt CaH-
Xoce») (1969), ctatbs 9

http://www.oas.org/dil/treaties_B -
32_American_Convention_on_Human_Rights.htm

CDL-AD(2016)007 - 44 -

AC, AdpwukaHckas xapTma npaB 4YenoBeka W HapoaoB
(Banxynckas xapTtus) (1981), ctatba 7(2)

http://www.unhcr.org/refworld/pdfid/3ae6b3630.pdf

Nura apa6ceknx rocygapcts (J1AIN), Apabckas xapTys npaB Yeno-
Beka (nocnepHsasa pepakums) (2004), ctatea 16

http://www.refworld.org/docid/3ae6b38540.html

2. Hopmbi msirkoro rnpasa
OOH, Bceobuias aeknapauns npae Yenoseka (1948), ctatba 11
http://www.un.org/en/documents/udhr/index.shtml

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

OOH, [eknapauus 3acefaHnsi BbICOKOro ypoBHS eHepanbHOon
Accambrien 0 BEPXOBEHCTBE MpaBa Ha HaLMOHANbLHOM U MexayHa-
poaHoM ypoBHSix (2012), nap. 8

http://www.unrol.org/article.aspx?article_id=192

ACEAH, Oeknapauuns npaB 4yenoseka (2012), nap. 20(3)

NmeeTca Ha canTe http://aichr.org/documents

C. MNpepgoTBpawyeHne 3710ynoTpeb/1eHnsl BacTbio

1. Hopwmbi xecTkoro npasa

OOH, MexayHapoaHbIii NakT O FpaXAaHCKMX U MNONUTUYECKNX
npaBax (1966), ctatbs 17 (nocsaraTtenbCTBO HAa cBOOOAbI)

http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx

OOH, MexayHapoaHasi KOHBEHLMS O 3alumMTe npaB BCex Tpyas-
LMXCA-MUTPaAHTOB 1 4neHoB ux cemen (1990), ctaten 14 (nocsra-
TEeNnbCTBO Ha cBobOAbl), 15 (NMMWeHne nmyLecTea)

http://www?2.ohchr.org/english/bodies/cmw/cmw.htm

OOH, KoHBeHUusi 0 NpaBax pebeHka (1989), ctatbsa 37(b) (npo-
M3BOJIbHbIN aPECT U 3aAep>XXaHne)

http://www.ohchr.org/EN/Professionallnterest/Pages/CRC.aspx

AC, AdpwukaHckas xapTuma npaB 4esoBeka U HapoaoB
(Banxynckas xaptusa) (1981), ctatba 14

http://www.unhcr.org/refworld/pdfid/3ae6b3630.pdf

2. Hopmbi Msirkoro npasa

KomuteT muHuctpos Coseta EBponel, «<CoBeT EBponbl U BEPXO-
BEHCTBO npasa», CM(2008)170, pasnen 46

http://www.coe.int/t/dghl/standardsetting/minjust/mju29/CM%
20170_en.pdf

OOH, Bceobuwasa neknapaumsa npae Yenoeka (1948), ctatbu 9,
12, 17 http://www.un.org/en/documents/udhr/index.shtmi

MpuHuunel CogpyxecTtea (Jlatumep Xayc) B OTHOLLUEHMN NOJO0T-
YeTHOCTU W B3aMMOOTHOLUEHUI MeXay TpemMs BEeTBSMM BNacTu
(1998), MpuHumn VI

http://www.cmja.org/downloads/latimerhouse/commprinthreear
ms.pdf

ACEAH, [eknapauus npas 4enoseka (2012), nap. 11-12, 21
(NPOM3BONBLHOE NULLEHNE XN3HW, CBOOOAbI, UMYLLLECTBA)

NmeeTca Ha canTe http://aichr.org/documents

- 45 - CDL-AD(2016)007
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D. PaBeHCTBO nepen 3aKOHOM U HEQUCKPUMUHaL NS
1. Hopmebi xecTkoro npasa

a. Cosert EBporibi

EKMY (1950), ctatbs 14

b. EBponerickuii Colo3

XapTusa ocHoBHbIx npae EC (2009), ctatbm 20-21

http://www.europarl.europa.eu/charter/pdf/text_en.pdf

OupekTmebl EC no paBeHCTBY, B TOM dncine, Oupektuea CoBeTta
2000/78/EC o1 27 Hos16ps 2000 r., ycTaHaBnMBatoLlas obLime pamMmkim
paBHOro obpauleHnsa B chepe Tpyaa M 3aHATOCTU, U OupekTusa
Coseta 2000/43/EC oT1 29 nioHa 2000 r., BBOAALWAA NPUHLMN paB-
HOro obpaulleHns cCo BCEMU NMLUAMMU, HE3ABUCUMO OT MUX PaCOBOM
WU 3THUYECKOW NPUHAANEXHOCTN

c. [pyrue mexayHapoaHble opraHn3aumm
OOH, MexayHapoaHbIli NakT O FPaXAAHCKMX WU MOSNTUYECKNX
npaeax (1966), ctatbn 2, 14(1), 26 (paBeHCTBO Nepea cyaamm v Tpu-
GyHanamu)
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
OOH, MexayHapoaHas KOHBEHUMS O NMKBUAaUMK Bcex Hopm
pacoson guckpumnHaumm (CEDR) (1969), B yacTHOCTK cTaths 5
http://www.ohchr.org/EN/Professionalinterest/Pages/CERD.aspx
OOH, MexayHapogHas KOHBEHLMSA O 3aliMTe npaB BCEX TPyAsa-
LUMXCA-MUIPAHTOB 1 YneHoB nx cemeii (1990), ctatbn 1,7, 18
http://www?2.ohchr.org/english/bodies/cmw/cmw.htm
OOH, MexayHapoaHbIi NakT 06 93KOHOMUYECKMX, CoLManbHbIX U
KynbTypHbIX Npasax (1966), ctatesa 3
http://www.ohchr.org/EN/Professionalinterest/Pages/CESCR.as
pX
OOH, KoHBeHuus1 0 nukBnpaumm Bcex GopmM UCKPUMUHALUN B
OTHOLEHUN XxeHLWwmH (KNAX) (1979)
http://www.ohchr.org/EN/Professionalinterest/Pages/CERD.aspx
OOH, KoHeHuums o npaeax nHeannaos (KM) (2006)
http://www.un.org/disabilities/convention/conventionfull.shtml
OOH, KoHBeHuuMs o npaBax pebeHka (1989), ctatbs 2
http://www.ohchr.org/EN/Professionalinterest/Pages/CRC.aspx
MexnayHapoaHbin komuTeT coobulectB KpacHoro Kpecta u
KpacHoro lMonymecsiua, >XeHeBckne KOHBeHuMn (1949), O6wasa
cTatbs 3
https://www.icrc.org/ihl/WebART/375-590006

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

AC, AdpwukaHckas xapTua npaB 4esloBeka U HapoaoB
(Banxynckas xaptusa) (1981), ctatem 3, 19

http://www.unhcr.org/refworld/pdfid/3ae6b3630.pdf

Xaptns AC no BonpocamM AeMOKpaTuu, BeIODOPOB U ynpaBneHus
(2007), ctaTtba 8

http://www.au.int/en/sites/default/files/AFRICAN_CHARTER_O
N_DEMOCRACY_ELECTIONS_AND_GOVERNANCE.pdf

OArl', AMepukaHcKas KOHBEHLMS O npasax Yenoseka («[Makt CaH-
Xoce») (1969), ctatbn 3, 24

http://www.oas.org/dil/treaties_B -
32_American_Convention_on_Human_Rights.htm

JIAT, Apabckas xapTus npaB 4YenoBeka (MocnenHsis penakuus)
(2004), cTtatbn 2, 9

http://www.refworld.org/docid/3ae6b38540.html

2. Hopmbi Msirkoro npasa

Coset EBponbl, PekomeHpauma CM/Rec(2007)7 KomuteTa
MWHUCTPOB rocygapcTBam-yjieHaM Mo BOMpOCaM Haafiexallero
ynpaeneHus, ctatbs 3

https://wcd.coe.int/ViewDoc.jsp?id=1155877

EBponenckas koMuccusa 3a [OemMokpaTumio 4Yepe3 npaso
(BeneumaHckasa komuccus), [loknag 0 pamkax i CHATUN NapiamMeHT-
ckoro ummyHuteta, CDL-AD(2014)011

http://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD(2014)011-e

OOH, Bceobuias neknapaums npas Yyenoseka (1948), ctaten 1, 2,
6-7,16-17, 22-23

http://www.un.org/en/documents/udhr/index.shtml

OOH, [eknapauus 3acefaHnsi BbICOKOro ypoBHS eHepasnbHOn
Accambrien 0 BEPXOBEHCTBE MpaBa Ha HaLMOHANLHOM U MexayHa-
poaHoM ypoBHSix (2012), pasgensl 12, 14

http://www.unrol.org/article.aspx?article_id=192

KomuteT no npasam 4yenoseka OOH, 3amevaHue obuiero nopsa-
ka Ne 32 (2007), ctates 14: [NpaBo Ha paBeHCTBO nepen, cygamm m
TpubyHanamun n Ha cnpaBea/IMBLIN CYA,

http://www1.umn.edu/humanrts/gencomm/hrcom32.html

BputaHckoe CoapyxecTBo, Xapapckas nexknapaums
Coppyxectsa (1991), nap. 4

http://thecommonwealth.org/sites/default/files/history-
items/documents/Harare%20Commonwealth%20Declaration%201
991.pdf
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BputaHckoe CogpyxectBo, CuHranypckas geknapaums
Coppyxectsa o0 npuHumnax Coapyxectsa (1971), NpuHunn 6

http://thecommonwealth.org/sites/default/files/history-
items/documents/Singapore%20Declaration.pdf

ACEAH, Oexnapaumnsa npae yenoseka (2012), nap. 2, 7-9

MmeeTcsa Ha canTe http://aichr.org/documents

OArI', AMepuKaHckas geknapaums npae n 06s3aHHOCTEN YenoBe-
ka (1948), ctatbu I, XVII

http://www.oas.org/dil/1948%20American%20Declaration%200
f%20the%20Rights%20and%20Duties%200f%20Man.pdf

OAl, MexamepukaHckasa gemokpaTtmnyeckas xaptus (2001),
cTatbs 9

http://www.oas.org/OASpage/eng/Documents/Democractic_Ch
arter.htm

Accoumaumst permoHanbHoro coTpyaHmyecTsa OxHon Azum
(CAAPK), lemokpaTtunyeckas xaptua (2011)

http://saarc-sec.org/SAARC-Charter-of-Democracy/88/

E. QocTyn k npaBocyauvio

1. Hopmebi XxecTkoro npasa

EKMY (1950), ctatbsa 6

XapTtusa ocHoBHbIx npae EC (2009), ctatbun 41, 47, 48, 50

http://www.europarl.europa.eu/charter/pdf/text_en.pdf

Ounpektuea 2010/64/EU EBponerickoro napnameHTta n Coeta
oT 20 okTa6ps 2010 r. o NpaBe Ha YCTHbIA M MMCbMEHHBI NEPEBOS,
B YrOJIOBHOM MPOM3BOACTBE

http://eur-lex.europa.eu/legal-
content/EN/TXT/?qid=1455724770445&uri=CELEX:32010L0064

Ounpektuea 2012/13/EU EBponerickoro napnameHta n Coeeta ot
22 mag 2012 r. o npase Ha MHGOPMaUMIO B YrOSIOBHOM NMPOU3BOACTBE

http://eur-lex.europa.eu/legal-
content/EN/TXT/?qid=1455724843769&uri=CELEX:32012L0013

Ounpektnea 2013/48/EU EBponeiickoro napnamMmeHTa u
CoBeTa oT 22 okTa6psa 2013 r. o npaBe A0CTyna K aaBoKaTy B
YyroJl0BHOM NPON3BOACTBE N B NPOU3BOACTBE NoO EBponeiickomy
opAepy Ha apecT, a Takxke 0 npase Ha MHGOPMUPOBaHNE
TPETbEWN CTOPOHbI NPU NNWEHNN CBOBOALI U HA CBSA3b C TPETb-
VMU NNLAMU N C KOHCYNIbCKUMU cnyxbamMu npu nnweHnm csobo-
Obl

http://eur-lex.europa.eu/legal-
content/EN/TXT/?qid=1455724901649&uri=CELEX:32013L0048

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

OOH, MexayHapoHbI NakT O rPaXAaHCKMX N NONTUYECKMX
npaBax (1966), ctatbn 9, 14

http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx

OOH, MexnayHapogHas KOHBEHUMS O NMMKBUAALMN BCEX (POpM
pacoBoi gnckpummnHaumm (1969), ctatbs 6

http://www.ohchr.org/EN/Professionallnterest/Pages/CERD.a
SpX

OOH, KoHBeHuus o npaBax pebeHka (1989), ctatbu 12(2), 40

http://www.ohchr.org/EN/Professionallnterest/Pages/CRC.aspx

OOH, MexayHapogHas KOHBEHUMS O 3alUUTe NpaB BCEX TPyaa-
LWMXCA-MUIPAHTOB 1 YneHoB nx cemein (1990), ctatbun 16, 18

http://www?2.ohchr.org/english/bodies/cmw/cmw.htm

Pumckuin ctatyt MexayHapoaHoro yronosHoro cyaa (1998),
cTatbd 55

http://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-
0a655eb30e16/0/rome_statute_english.pdf

OArl', AMepukaHcKkas KOHBEHLMS 0 npaBax Yenoseka («IMakt CaH-
Xoce») (1969), ctaTtbu 8, 25

http://www.oas.org/dil/treaties_B-
32_American_Convention_on_Human_Rights.htm

JIAT, Apabckasi xapTus npaB YenoBeka (NocnenHasa penakums)
(2004), ctatbn 7, 9

http://www.refworld.org/docid/3ae6b38540.html

J1AT, Bp-Pusackoe cornatleHne mexay apabckmmm cTpaHaMmm O
coTpyaHuyecTse B NpaBoBoi chepe (1983), ctatbn 3-4

http://www.refworld.org/docid/3ae6b38d8.html

2. Hopmbi Msirkoro npasa

a. Coset EBporibi

EBponeiickas KoMUCCHS 3a AEMOKPATMIO YEPES NPaBo
(BeneumaHckas komuccus), loknag o He3aBMCUMOCTU cyaebHoMn
cuctemsbl Hactsb |: HezasucumocTts cygeni, CDL-AD(2010)004

http://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD(2010)004-e

BeneupnaHckas kommccus, [loknaa o eBpOonencknx ctaHagapTax B
OTHOLLEHUN HE3ABUCUMOCTU CyaebHOM cucTemsl: HacTs Il —
Mpokypopckas cnyxb6a, CDL-AD(2010)040

http://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD(2010)040-e

BeHeuunaHckasa komuceus, loknag o Ha3dHadyeHun cypen, CDL-
AD(2007)028
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http://www.venice.coe.int/webforms/documents/default.aspx?p
dffile=CDL-AD%282007%29028-e

BeHeumaHckas komuccumsa, COOPHUK 3aKIOHEeHNIA, O0KNaO0B U
ncenenoBaHuin BeHeumaHcko KOMUCCUM NO BOMPOCaM KOHCTUTY-
uMoHHoro npasocyausi, CDL-PI(2015)002

http://www.venice.coe.int/webforms/documents/?pdf=CDL-
P1%282015%29002-¢

BeHeumaHckas komuccusi, COOpHUK 3akoHeHUIn 1 A0KNanoB
BeHeumaHckoin komuccum o npokypopax, CDL-PI(2015)009

http://www.venice.coe.int/webforms/documents/?pdf=CDL-
P1%282015%29009-¢e

BeHeumaHckas komuccus, COOpHUK 3akoHeHUIn 1 A0KNanoB
BeHeumaHckon komuccun o cynax u cyopsx, CDL-PI(2015)001

http://www.venice.coe.int/webforms/documents/?pdf=CDL-
P1%282015%29001-¢

CoseTt EBponebl, PekomeHgauusa CM/Rec(94)12 KomuteTta
MWHWUCTPOB rocygapcTBaM-4jieHamMm O He3aBUCUMOCTU, 3P PeKTUB-
HOCTU 1 ponu cyaen (1994)

https://wcd.coe.int/ViewDoc.jsp?id=524871&Site=CM&BackCol
orinternet=C3C3C3&BackColorIintranet=EDB021&BackColorLogge
d=F5D383

CoseTt EBponsbl, PekomeHgaumnsa CM/Rec(2010)12 KomuteTta
MWHWUCTPOB rocygapcTBaM-4jieHaM O CyAbsAX: HE3aBUCUMOCTb,
3¢pdEKTUBHOCTb U OTBETCTBEHHOCTb

https://wcd.coe.int/ViewDoc.jsp?id=1707137

CoseTt EBponsbl, PekomeHgaumnsa CM/Rec(2000)19 KomuteTta
MWHUCTPOB rocygapcTBamM-4ieHam O POJsiv FOCYAapCTBEHHOIO
06BUHEHUS B CUCTEME YIrOJIOBHOIO NpaBocyams

https://wcd.coe.int/com.instranet.InstraServliet?command=com
.instranet.CmdBlobGet&Instranetimage=2719990&SecMode=1&Do
cld=366374&Usage=2

CoseTt EBponsbl, PekomeHgaumsa CM/Rec(2012)11 KomuteTta
MWHUCTPOB rocygapcTBamM-4ieHamM O POJSiv FOCYAapPCTBEHHbIX 0OBU-
HUTenel 3a paMkamMn CUCTEMbI YrOJIOBHOIO NpaBocyams

https://wcd.coe.int/ViewDoc.jsp?id=1979395&Site=CM&BackC
olorinternet=C3C3C3&BackColorintranet=EDB021&BackColorLogg
ed=F5D383

KoHcynbTaTuBHLIN coBET eBponenckux cyaemn (KCEC),
3akntoyeHre Ne 1 0 cTaHaapTax He3aBUCMMOCTU CcyaebHbIX opra-
HOB 1 HecMeHsemocTu cyaen (2001)

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

https://www.coe.int/t/dghl/monitoring/greco/evaluations/round
4/CCJE%200pinion%201_EN.pdf

Coset EBponbl, PekomeHgaums Ne R(2000)21 Komuteta
MWHUCTPOB rocyaapcTBam-yieHamMm o cBo6Oe OCyLLLECTBIEHNS
npodeccum agsokarta

https://wcd.coe.int/ViewDoc.jsp?id=380771&Site=CM&BackCol
orinternet=C3C3C3&BackColorintranet=EDB021&BackColorLogge
d=F5D383

b. EBponeickuii Co3

EBponelickas ceTb COBETOB cyaen, JybnuHckas geknapaums o
cTaHgapTax Habopa 1 HasHavyeHus PaboTHMKOB CyaebHON CUCTEMBI
(2012)

http://www.encj.eu/images/stories/pdf/GA/Dublin/encj_dublin_
declaration_def_dclaration_de_dublin_recj_def.pdf

EBponeiickas ceTb coBeTOB cyaei, CynebHas aTuka: NpuHLMnbI,
LLeHHOCTM 1 kadecTBa (2010)

http://encj.eu/images/stories/pdf/ethics/judicialethicsdeontolo-
giefinal.pdf

EBponeiickasa ceTb COBETOB cyael, Pe3ontoums 0 TpaHCMapeHT-
HOCTU 1 gocTyne K npasocyauto (2009)

http://encj.eu/images/stories/pdf/opinions/resolution-
bucharest29may _final.pdf

CoBeT eBponencknx accounarumin aasokaToB 1 IOPUCTOB, XapTus
OCHOBHBbIX NPUHLMNOB €BPONENCKOM topruanyeckon npodeccmn
(2006) n Kopexkc noseneHus esponenckmx agsokatos (1988,
nocnegHue nonpasku ot 2006)

http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/EN _
CCBE_CoCpdf1_1382973057.pdf

EBponeiickas accoupaums cynen, Xaptus cyaen Esponsl (1997)

http://www.richtervereinigung.at/international/eurojus1/euro-
jus15a.htm

c. OpraHusaums Ob6beanHeHHbIx Haumii

OOH, BceobLuas aexknapaums npa Yyenoseka (1948), ctatbn 8, 10

http://www.un.org/en/documents/udhr/

Pesoniounsa Coseta OOH no npaeam yenoseka 25/4,
LlenoctHocTb cynebHom cuctemsl (2014)

http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/RES/25/4

Pesontounsa Coseta OOH no npasam yenoBeka 23/6,
HezaBncnmocTb 1 6ecrnpucTpacTHOCTb CyAeOHbIX OpraHoB, Npu-
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CSIXXHBIX U 3acedaTenei, a Takxkxe He3aBUCUMOCTb aaBokaToB (2013)

http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G13/148/94/PDF/G1314894.pdf?Ope
nElement

OOH, Oeknapaunst 3acegaHnst BbICOKOro YpoBHS eHepasnbHOM
Accambnen o BepXOBEHCTBE NpaBa Ha HaLMOHaNbHOM U MeXyHa-
pOAHOM ypoBHSX (2012), nap. 13

http://www.unrol.org/article.aspx?article_id=192

Komutet OOH no npaeam yenoseka, 3amevaHne obLiero
nopsaka Ne 32 (2007), ctates 14: NpaBo Ha paBeHCTBO Nepen,
cyaamu 1 TpubyHanaMmm n Ha CnpaBensivBbIi cyp,

http://www1.umn.edu/humanrts/gencomm/hrcom32.html

YnpasneHne OOH no HapkoTukam 1 npectynHocTn, Cyaenckas
rpynna no Bonpocy o6 yKpenaeHnn 4eCTHOCTU U HEMOAKYMHOCTU
cynen, baHranopckue npuHUMnbl noBeaeHuns cygen (2002)

http://www.unodc.org/pdf/crime/corruption/judicial_group/Ban
galore_principles.pdf

YIMH OOH, MpuHumMnbI, KacalLWwmMecs cTatyca HauuMOHabHbIX
nHcTnTyToB (Mapwmxckmne npuHumns) (1993), pasnen 2 (CocTas n
rapaHTMn HeE3aBUCUMOCTU U NOpann3ma)

http://www.ohchr.org/EN/Professionalinterest/Pages/StatusOfN
ationallnstitutions.aspx

OcHoBHble npuHuunel OOH o ponu IopncToB (KoTopble
eHepanbHasa Accambrnes NpMBETCTBOBaa B CBOEW pe3osioumm
45/166, 1990)

http://www.ohchr.org/EN/Professionalinterest/Pages/RoleOfLa
wyers.aspx

Pykosoasime npmHumnesl OOH, kacalowmecs ponv nuu, ocy-
wecTenslowmx cyaebHoe npecnenoBaHue (kotopble NeHepanbHas
Accambres npuBeTCTBOBaNa B cBoe pesontoumn 45/166, 1990)

http://www.ohchr.org/EN/Professionalinterest/Pages/RoleOfPro
secutors.aspx

MpoekT Bceobuien aeknapaumm OOH o He3aBUCUMOCTW NpaBo-
cyams («dexknapaums CnHrxem») (Ha KOTOpbIN cebinaetcs Komuccus
Opranunsaumn Ob6beanHeHHbIX Haumii no npagam 4yenoBeka, pe3o-
noumna 1989/32)

http://icj.wpengine.netdna-cdn.com/wp-
content/uploads/2014/03/SR-Independence-of-Judges-and-
Lawyers-Draft-universal-declaration-independence-justice-Singhvi-
Declaration-instruments-1989-eng.pdf

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

OOH, OcHoOBHbIE NPUHLMMbLI HE3aBUCMMOCTU CYyAeBHbIX OPraHoB
(nopnepxaHHble pesontoumammn NeHepanbHolt Accambnen 40/32 un
40/146, 1985)

http://www.ohchr.org/EN/Professionallnterest/Pages/Independ
encedudiciary.aspx

MpuHUMNBLI N pykoBoAsLLME nonoxeHns OpraHn3aumm
O6begumHeHHbIX Hauwmii, kacatowpecs goctyna K opuan4eckomn
NMOMOLLM B CUCTEMAX YrOJIOBHOMO NPaBoCyans

https://www.unodc.org/documents/justice-and-prison-
reform/UN_principles_and_guidlines_on_access_to_legal_aid.pdf

MexayHapogHas accouyaums npokypopos, CTaHaapThl Npo-
deccroHanbHOM 0TBETCTBEHHOCTU U [leknapalmsi OCHOBHbIX 00sI-
3aHHOCTEN 1 NpaB COTPYAHMKOB Npokypatypbl (1999)

http://www.iap-association.org/getattachment/34e49dfe-d5db-
4598-91da-16183bb12418/Standards_English.aspx

Pewwenne Coseta muHmuctpos OBCE Ne 12/05 o nopaepxaHun
BEPXOBEHCTBA NpaBa B CUCTEMAX YrONOBHOIO NpaBoCcyams
(JllobnsHa)

http://www.osce.org/mc/17347?download=true

OBCE, bptoccenbckas geknapaumsa 0 cuctemax yronoBHOMO
npasocyauns (2006)

http://www.osce.org/mc/23017?download=true

d. CoapyxecTBo Hauuvi

Xaptua Coapyxectsa (2013), pasgen 7

http://thecommonwealth.org/sites/default/files/page/docu-
ments/CharteroftheCommonwealth.pdf

MpuHumnel CogpyxecTtBa (Jlatumep Xayc) B OTHOLLIEHMM NOAOT-
4YETHOCTU U B3aMOOTHOLLEHW Mexay TpemMd BeTBAMU BNacCTu
(1998), (2003), MpuHumnsi 11-VI

http://www.cmja.org/downloads/latimerhouse/commprinthreear
ms.pdf

Xapapckas geknapaunsa Cogpyxectsa (1991), nap. 4

http://thecommonwealth.org/sites/default/files/history-
items/documents/Harare%20Commonwealth%20Declaration%201
991.pdf

Jlnmaconckue 3aknioyeHns no 6opbdbe ¢ koppynuuvein B cyaeo-
HbIX opraHax (2002)

http://www.cmja.org/downloads/limassolconclusionwithannexe.pdf
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e. OpraHu3auumsi o 6€30MacHoOCTV 1 COTpyAHN4YecTBy B EBporne

OpraHusaums no 6e3onacHOCT N COTPYAHMYECTBY B EBpone,
Biopo No AemMokpaTU4EeCKUM MHCTUTYTaM 1 NpaBam YenoBeka,
«PekomeHnpaumn Kuesckorn KoHdepeHLr No BONpocamM He3aBnCu-
MOCTU cyaebHol BnacTu B ctpaHax BocTtouHol EBponbl, KOXHOro
KaBkasa v LleHTpanbHo A3nn: cynedbHoe ynpasneHune, oToop u
OTBETCTBEHHOCTbL cyaen» (2010)
http://www.osce.org/odihr/KyivRec?download=true

OpraHnsauus no 6e3onacHOCTN 1 COTPYAHUYECTBY B EBpone,
Blopo No AeMoKpaTUYECKUM MHCTUTYTaM 1 NpaBam YesoBeka,
IOpuanyecknin COOPHMK MeXAYHaPOAHbIX MPaB Ha CNpaBeaSIMBbLIN
cyn, http://www.osce.org/odihr/94214.

f. pyrne mexayHapoaHble opraHu3aLmm

OArI', AMepuKaHckas geknapaums npae n 06s3aHHOCTEN Yenose-
ka (1948), Ctatbmn XVII, XXVI

http://www.oas.org/dil/1948%20American%20Declaration%200
f%20the%20Rights%20and%20Duties%200f%20Man.pdf

OAl, MexamepukaHckasa gemokpaTtmnyeckas xaptus (2001),
Cratbu 2-4 http://www.oas.org/OASpage/eng/Documents/
Democractic_Charter.htm

AdpukaHckun Coto3d (AC), YupeautenbHblii akT (2000), Ctates 4(m)

http://www.au.int/en/sites/default/files/ConstitutiveAct_EN.pdf

AC, AdpukaHcKas xapTns npas 4YesoBeKka N HApPOL4OB
(Banxynckas xapTtus) (1981), Ctatbn 7, 26

http://www.unhcr.org/refworld/pdfid/3ae6b3630.pdf

ACEAH, Jeknapauus npae YyenoBeka (2012), nap. 5

MmeeTcsa Ha canTe http://aichr.org/documents

CAAPK, emokpaTtunyeckas xaptus (2011)

http://saarc-sec.org/SAARC-Charter-of-Democracy/88/

g. Mpoune

MHnumaTtmea no obecnevyeHnio BEpXoBEHCTBA Npasa
AmMepurKaHCKOW accoumaunm afBokaTos — LieHTp npaBoBbIX u
cynebHbIx nccnegoBaHuin apabekux ctpaH, Kputepum B obnactu
npasocyans — OpraHnM3auum rpaxaaHckoro obuiecTsa.
PykoBoACTBO An19 NonbL30BaTeNEN

http://www.albersconsulting.eu/justicebenchmarks.htmi

HasHayeHue, CpoK NONHOMOYMIA U CMeLLEHNE CYLAEN B COOTBET-
CcTBUU ¢ NpuHumMnamm CoapyxecTsa: noadopka n aHanm3 onTu-
ManbHo npakTukn (M. Ban 3un Cmut, OT4eT 06 CCnemoBaHuu,

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

npoBeaeHHOM LleHTpom BuHrxama no Bonpocam BepxOBEHCTBA
npaea) (2015)

http://www.biicl.org/documents/689_bingham_centre_compend
ium.pdf

LleHTp BruHrxama no Bonpocam BEPXOBEHCTBA Npasa,
KennTayHckue NpUHUMMBLI B OTHOLLEHUW PO HE3aBUCUMbIX KOMUC-
cuii B nogbope n HazHavyeHun cypei (2016)

http://www.biicl.org/documents/868_cape_town_principles_-
_february_2016.pdf

F. Mpumepbl npoGsiem Ha NyTU oO6ecneyeHnss BepXOBEHCTBA
npaea

1. Hopwmbi xecTkoro npasa

a. Koppynuus

CoBeT EBponbl, KoHBEHLMS 00 YrONOBHOM OTBETCTBEHHOCTU 3a
KOppYynuumio,

http://www.coe.int/en/web/conventions/full-list/-
/conventions/treaty/173

CoseT EBponbl, KOHBEHLMS rpaXaaHCKoro npaea no Koppynuuu,

http://www.coe.int/en/web/conventions/full-list/-
/conventions/treaty/174

CoseT EBponbl, JononHUTENbHbIM NPOTOKON K KOHBEHLMs 06
YroN0BHOW OTBETCTBEHHOCTU 32 KOPPYMLUUIO

http://www.coe.int/en/web/conventions/full-list/-
/conventions/treaty/191

OOH, KoHeeHuums npoTtue koppynumm (2003)

http://www.unodc.org/unodc/en/treaties/CAC/

OAl', MexamepukaHckasi KOHBEHLMS 0 6opkde ¢ koppynumein (1996)

http://www.oas.org/juridico/english/treaties/b-58.html

b. C60op aaHHbIX U HabOAEeHVe

Coset EBponbl, KOHBEHUMS O 3alUMTE rpaXxaaH B OTHOLLEHMN
06paboTkn NepcoHanbHbIX AaHHbIX

http://www.coe.int/en/web/conventions/full-list/-
/conventions/treaty/108

EBponeiickuin cotos, AupektmnBa 95/46/EC EBponenckoro nap-
nameHTta n Coseta o1 24 okTs6psa 1995 r. o 3awmTe rpaxaaH B
OTHOLLEHN 06pPabOTKN NEePCOHaNbHbIX AAHHBIX 1 O CBOOOAHOM
nepemMeLLeHNN Taknx OaHHbIX

http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:31995L0046&from=EN
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2. Hopmbi msirkoro rnpasa

a. Koppynuwus

Cosert EBponbl, Pekomenpoauys CM/Rec(2000)10 Komuteta
MWHUCTPOB rocygapcTBaM-yieHaM O KOLEKCE NOBEAEHWNS FOCY-
0apCTBEHHbIX AOHKHOCTHbBIX NNLL,

https://wcd.coe.int/ViewDoc.jsp?id=353945&Site=CM&BackCol
orlnternet=C3C3C3&BackColorintranet=EDB021&BackColorLogge
d=F5D383

Pezontouns CM/Res (97) 24 o ggaguaTt pyKoBOOSLLMX NMPUHLN-
nax 6opbbbl C KOpPYMNLUUEin

https://wcd.coe.int/ViewDoc.jsp?id=593789&Site=CM&BackCol
orinternet=C3C3C3&BackColorIintranet=EDB021&BackColorLogge
d=F5D383

'pynna rocygapcte npoTtus koppynuun (FPEKO), UMMyHUTETBI
rOCYAapCTBEHHbIX AOMKHOCTHBIX JIUL, KK BO3SMOXHOE NpensaTcTeme
B 60pbbe ¢ koppynumeit, B OnbiTe Tpex payHaoB oueHku (2000-
2010) — TemaTnyeckmne ctaTbmn

https://www.coe.int/t/dghl/monitoring/greco/general/Compend
ium_Thematic_Articles_EN.pdf

EBponenckuii coto3, perynspHblii aHTUKOPPYMNLUMOHHbIA OTYET
EC, Hanpumep, COM(2014) 38 Ha 3 dpeBpans 2015r.

http://ec.europa.eu/dgs/home-affairs/e-
library/documents/policies/organized-crime-and-human-traffick-
ing/corruption/docs/acr_2014_en.pdf

b. Céop naHHbIX N HabOAEeHNe

EBponeinckasa kommcecusa 3a AeMOKpPaTUIO Yepes NpaBo
(BeHeumaHckaa komuccus), 3akaoyeHre no BoONpocam BMaeoHa-
6noneHns, BeayLLerocs rocyaapcTBEHHbLIMU opraHamu B o6Lue-
CTBEHHbIX MECTax, 1 3awnTel Npas 4yenoseka, CDL-AD(2007)014

http://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD%282007%29014-¢e

EBponeinckasa kommccusa 3a AeMOKPaTUIO Yepes NpaBo
(BeHeumaHckas komucceus), [loknaa no Bornpocam geEMOKpaTmye-
CKOro KOHTPOJIA HaZ, OpraHaMun paanoanekTPOHHOM pa3Benku,
CDL-AD(2015)011

http://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD%282015%29011-e

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

1 Cwm., Hanpumep, AOI (AreHTCTBO MO OCHOBHbIM mnpaBam) (2016),
OcHoBHbIe MpaBa: BbI30BblI U A0CTUXeHus B 2015 r. — ExerogHbiin
noknag AOM ot 2013 r., Jliokcembypr, YnpaBneHue nybnvkalumii
EBponeiickoro coto3a (YnpaeneHue nyonukaumin), Fnaea 7 (rotToBUT-
CS1 K U30aHUI0).

2 Cp. CDL-AD(2011)003rev, § 30 n nanee.
3 CDL-AD(2011)003rev.

4 Cwm. NapnameHTckan accambnes CoseTa EBponbl, NpeanoxeHne no
NPUHATUIO pe3ontoumn r-Ha Fonoeatoro u gp., MNpuHUMN BEpXOBEH-
cTBa npaea, gok. 10180, § 10. B 3TOM KOHTEKCTe CM. Takxe
Konenrarenckun gokymeHT OBCE, nap. 2: «[rocygapcTea-y4acTHu-
K] cunTaloT, YTO BEPXOBEHCTBO NpaBa He O3Ha4yaeT NpocTo ¢op-
MaJbHYI0 3aKOHHOCTb, 0OECMNEYNBAIOLLYIO PEFYNSPHOCTL U NOCNEA0-
BATENIbHOCTb AOCTUXEHUS U obecrneyeHuss LEMOKPaTU4YECKOro
nopsiaka, OHO 03Ha4YaeT NpaBocyaue, OCHOBAHHOE Ha NPU3HAHUN U
NMOMHOM MPUHATUM BbICLUEN LIEHHOCTU 4YENIOBEYECKOW JIMYHOCTMU,
KOTOPOE rapaHTUPyeTCs MHCTUTYTaMun, 0O6ecneynsaiolMm OCHOBY
Ons ee Hanbosee NOMHOro BblpaXxeHns”.

5 Tom BuHrxam, BepxoseHcTBo npasa (2010).

6 BbiBOObl 06 OCHOBHbIX NMpaBax, BEpPXOBEHCTBE npasa 1 0 Komuccun
2012, Ooknag o BbINOJHEHUN EBPONENCKO XapTUM OCHOBHBIX NpaB
EBponerickoro coto3a, 3acegaHne coBeTa Nno BONpPoOcam npaBocyams
1 BHYTPEHHUM aenam, Jliokcembypr, 6-7 nioHsa 2013 r., 4yacTb ¢, Ume-
eTcsa Ha Beb-canmTte: http://www.consilium.europa.eu/uedocs/cms_
data/docs/pressdata/en/jha/137404.pdf.

7 MNocnaHue EBponenckorn komuccun EeBponerickoMmy napnameHTy u
Cogerty, «HoBas pamoyHasa nporpamma EC no ycuneHuio BepxoBeH-
cTBa npaesa», COM(2014) 158 final/2, http://ec.europa.eu/justice/
effective-justice/files/com_2014_158 en.pdf.

8 [laHHbI OOKYMEHT onybMkoBaH COBMECTHO [lenaptamMeHToM onepa-
uMn no nopaepxaHuto mupa OpraHunzaumm Ob6beauHeHHbIX Haunii
(OAOMM) n YnpaenenHmem BepxoBHoro kommuccapa OpraHmdauumn
O6benunHeHHbIX Haumin no npaesam yenoseka (YBKIY).

9 Cm. FRA (2014), BHyTpeHHAs cTpaTernyeckas pamoyHas nporpaMmma
EC no ocHOBHbIM NpaBam: 06beANHEHME OCHOBHbIX NPaB: 00beanHe-
HVWE cun gns OOCTUXKEHUS Nydwero pesynbtata. Jllokcembypr,
YnpaeneHue nybnukaumin EBponeickoro cotosa (YnpasneHve nyonu-
Kaunm).

10 Mo aTomy BONPOCY CM., B HaCTHOCTM, [loknaa no BonNpocam BepXo-
BEHCTBa MNpaBa, 0400peHHbIn BeHeumaHckoli komuccueid, CDL-
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AD(2011)003rev, § 59-61. B poknage Takke nogvyepkusaetcs (§
41), 4TO «Tenepb MOXEeT ObITb HANAEH KOHCEHCYC N0 HEOOXOANMbIM
aneMeHTaM BepXOBEHCTBa Mpaea, a Takxke no HeobxoaMmbIM 3se-
MeHTaM Rechtsstaat, koTopble ABNSIOTCSA He TOSIbkO GOpMasibHbI-
MW, HO TakXe CyLLeCTBEHHLIMU 1 MaTepuasbHbIMU» (KypCUB HaLl).

11 BepxoBeHcTBO npaBa. PykoBoactBo gna nonutukos, MU,
Nynp/laara, 2012, cTtp. 6.

12 [Joknaa BeHeumaHCKOM KOMWUCCUM MO BOMPOCY O BEPXOBEHCTBE
npaea, CDL-AD(2011)003rev, § 37.

13 Cm., Hanpumep, ECIY, YeHnTtpo dypone 7 n gu CtedaHo NpoTmB
Wtanun, 38433/09, 7 uioHa 2012 r., § 134, 156; bapbynecky npo-
Tne PymbiHnn, 61496/08, 12 auBapsa 2016 ., § 52 n panee.

14 Cm. ECIMY, CunbeecTtep npotme AscTtpun, 36812/97 n40104/98, 24
anpensa 2003 r., § 63; IN.M. npotmB MNonbun, 8677/03, 8 aHsaps
2008 r., § 88.

15 NockonbKy rapaHTn BEPXOBEHCTBA Npasa NPUMEHNMbI HE TOSIbKO K
3aKOHOAATEeNbCTBY O NMPaBax YeNoOBEKA, HO U KO BCEM MPOYMNM 3aKO-
HaMm.

16 MpuHUMN 3aKOHHOCTW HEOBYCMbLIC/IEHHO MPU3HaEeTCs B KayecTBe
acnekTa BepxoBeHCTBa MNpaBa EBponenckoi cypebHoi nanaton,
cMm. ECI, C-496/99 P, Komuccus npotme KAC Cykkn an GpytTa, 29
anpens 2004 r., § 63.

17 3710 BbITEKAET U3 NPUHLUMNA PasfeneHnst BNacTen, KOTOpbIN Takke
orpaHuyMBaeT MOJIHOMOYUS WCMOSHUTENbHOW BNAcTU: CP.
CM(2008)170, CoBeT EBponbl 1 BEPXOBEHCTBO Npaea, § 46.

18 B npuHumne BeHeumaHckass KOMUCCUSA BbICTYNAET 3a NOJIHbIA KOHT-
POSb KOHCTUTYLIMOHHOCTN, OAHAKO OOCTAaTOYHbIM NPU3HAETCA Haa-
nexaulee OocyllecTBieHne KoHcTuTyummn: cp. CDL-AD(2008)010,
3aknioyeHne no KoHctutyummn ®unnaionn, § 115 n nanee. Cm., B
YaCTHOCTHU, pa3aen 0 KOHCTUTYLMOHHOM npasocyauu (11.E.3).

19 O6 wuepapxum Hopm cm. CDL-JU(2013)020, MemopaHoym -
KoHdepeHumnsa no eBponencknm ctaHoapTamMm BEPXOBEHCTBA Npasa
1 pamMKam noIHOMOUMIA BNacTel B cTpaHax-4neHax Coseta EBponebl
(EpeBaH, Apmenus, 3-5 nions 2013 r.).

20 YnoMunHaHua O «3akoHO4ATeNbCTBE» B OTHOLUEHUN OENCTBUIA U
peLleHnii, 3aTparmBaioLyX NpaBa YesioBeka, MOXHO HaliTu B LLeSIoM
psae NonoXxeHnn EBponemnckom KOHBEHLMM O 3aLLUTE NpaB YenoBe-
ka, Bknoyasa cT. 6.1, 7 n c1. 8.2, 9.2, 10.2 n 11.2, kacarowmxcs
OorpaHuyeHunii OCHOBHbIX cBoboa,. Cpeaum npoyvero cM. ECMNY AmaHH
npoTue LLsenuapun, 27798/95, 16 dbespana 2000 r., § 47 n panee;
CnuseHko npotus Jlateun, 48321/99, 9 oktabps 2003 r., § 100; X.

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

npotmB NlatBun, 27853/09, 26 Hoabps 2013 r., § 58; Kypuu n gp.
npotmnB CnoeeHuun, 26828/06, 12 mapta 2014 r., § 341.

21 ﬂ,I/ICerLI,I/IOHHbIe MOJIHOMO4YNA, KOHEYHO, npnemMsieMbl, HO OOJIXKHbI

KOHTponmpoBaTbcs. CMm. Huxe II.C.1.

22 Cp. Hnxe I1.A.8.
23 CBexylo crpaeky Mo BOMPOCY MO3UTUBHbLIX 0OA3aTENbCTB rOCY-

[apcTBa Mo 3alUTe OCHOBHbLIX MHAMBMAYasbHbIX CBOOOA, NPOTUB
nocsirateNbCTB CYObEKTOB 4acTHOro cektopa cm. ECIMY
Bapbynecky npotnB PymbiHun, 61496/08, 12 aueapsa 2016 1., § 52
1 ganee (OTHOCUTENbLHO cTaTtbun 8 EKMY).

MoHsiTMe «3akoH BKOYaAET B cebsi CTaTyTHbIE 3aKOHbl W 3aKOHbI,
CO34aHHbIE HA OCHOBE npeueneHTHoro npasa», ECMY AHwyp npo-
1B ®dparHummn, 67335/01, 29 mapta 2006 ., § 42; cp. KOHOHOB Npo-
Tne Nlateum [GC], 36376/04, 17 maa 2010 r., § 185.

ECIMY Cangn Tanmc npotne CoeamHeHHoro Koponesctea (Ne 1),
6538/74, 26 anpens 1979 r., § 46 n panee. O6 ycnoBusix 4OCTYMHO-
CTM 1 Npeacka3dyeMocTu cMm. Hanpumep, ECIMY, Kypuy v gp. npoTtmse
CnoseHun, 26828/06, 26 nioHs 2012 r., § 341 n panee; AMaHH npo-
TnB LWBenuapun, 27798/95, 16 despana 2000 r., § 50; CnueeHko
npotmB JlatBumn, 48321/99, 9 oktabps 2003 r., § 100. Cya
EBpONEcKkoro cosa cYMTaeT, YTO NPUHLMNbI NPaBOBOW onpene-
JIEHHOCTU N NPABOMEPHbIX OXUAAHUI NOoApa3yMeBaloT, YTO «aei-
CTBME 32KOHOAATENLCTBA COOBLLECTBA LOMKHO ObITb SCHBIM 1 OXU-
JaeMbIM Oj1s Tex, Ha KOro OHo pacnpocTpaHseTtca»: CEC, ¢ 212 go
217/80, FocypapcTBeHHas ¢GuUHaHCOBas agMUHUCTPaUMs NpPoTUB
CPJ1 MupunamnoHane Nuagyctpua Canymu n ap., 12 Hos6ps 1981 r.,
§ 10; unun “4T0 3aKOHOAATENLCTBO A0JIKHO ObITb ACHBIM U TOYHbIM,
M 4YTO €ro NPUMEHEHWE LONXKHO ObiTb OXMOAAEMbIM O/ BCEX
3aMHTEPECOBAHHbIX CTOpoH»: CIEC, C-585/13, 3yponuaw-
MpaHunwe XaHoenbcbank AG npoTtre CoBeTa EBponeickoro cotosa,
5 mapta 2015 r., § 93; cp. CNEC, C-325/91, ®paHums npoTtus
Komuceum, 16 nions 1993 r., § 26. bonee nogpo6Ho cm. II.B (npa-
BOBas ONPeaeneHHoCTb).

26 Cp. ctatbs 26 (pacta sunt servanda) n ctatba 27 (MexayHapogHoe

3aKoHO4aTeNbCTBO U cobnoaeHne JorosopoB) BeHckolr KOHBEH-
umm 1969 r. o npaBe MexayHapoaHbix gorosopoB; CDL-
STD(1993)006, CooTHOLWEHME MeXAyHapOoAHbIX U BHYTPEHHMUX
npaBoBbIX HOPM, § 3.6 (aoroeopsbl), 4.9 (MexayHapoaHbIin 0bblyait),
5.5 (peweHus MexayHapoaHbIX opraHu3aumin), 6.4 (pelleHus un
NOCTaHOBIEHUS MexAayHapoaHbix cygoB); CDL-AD(2014)036,
Hoknan 06 ocyllecTBleHNN JOrOBOPOB MO NMpaBaM 4yesoBeka BO
BHYTPEHHEM 3aKoHoAaTeNbCTBe U 0 ponu cynos, § 50.
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27 Ctatbs 27 BEHCKOM KOHBEHLUMN O NMpaBe MexXayHapoaHblX AOrOBO-
pOB; CM. Takxe cTatbsl 46 ([onoxeHns BHYTPEHHENO NpaBa O KOM-
neTeHUWn B OTHOLLIEHMN 3aKJIIOYEHWS1 OrOBOPOB).

28 CmMm. ctatbs 80 KoHcTuTtyumm Mepmanuu; ctatbs 76 KoHcTuUTyumn
Utanuun; ctatba 92 KoHcTtutyuum Monbwn; ctatesa 290.1 [lorosopa
0 ¢dYHKUMOHMPOBaHUM EBpoONEenckoro cosa, roe ykasaHo, 4To
«INaBHble 3IEMEHTbI B KAKO-N1MH0 061acTn A0MKHbI SBNATLCA Npe-
poraTmBon 3aKkoHOAATENIbHOro akTa U, COOTBETCTBEHHO, HE A0JIX-
Hbl ObITb CYOLEKTOM AENErpoBaHns MOHOMOYNIA».

29 ECNY Cangu TailMc, CM. BbilLIe CHOCKY 25.

30 O Heob6Xx0aMMOCTU NPOACHEHUS OCHOBHbIX 3aKOHOAATENIbHbIX MPO-
ueayp cMm. Hanp. CDL-AD(2012)026, § 79; cp. CDL-AD(2002)012,
3aknoyeHne Ha NpoekT nepecmoTpa KoHcTutyuum PymbiHnm, § 38
v ganee.

31 B coOTBETCTBUM C pewieHmeM EBponenckoro cyaga no npaesam 4eno-
Beka, noapobHas n LeneHanpasieHHas OLeHKa 3aKOHOMPOEKTOB
He Tonbko cyaebHo cucTemMoit a posteriori, HoO Takxe 1 3akoHoaa-
TenaMmu a priori, nenaet 6onee onpaBAaHHbBIMU OrpaHUYEHUS
OCHOBHbIX MpaB, rapaHTMpoBaHHbIXx KoHBeHumen: ECMY SHuman
HederHpepc NHTepHawenan npotne CoeamHeHHoro KoponescTtaa,
48876/08, 22 anpens 2013 r., §106 n ganee.

32 Komutetr OOH no npaBam yenoBeka, 3ameydyaHusi obLero nopsiaka
Ne. 25 (1996), ctatba 25 (YyacTne B rocynapCTBEHHbIX Aenax u
npaBo ronoca) — NPaBo y4acTus B rOCYAAPCTBEHHbIX AeNax, NpaBo
rojsioca v NpaBO Ha PaBHbIN OOCTYN K rOCYAAPCTBEHHOM cnyxbe
npenycmMaTpmBaloT, YTO «FPaxAaHe Takke yyacTBYOT B BeAEeHUU
rOCyAapCTBEHHbIX [N, 0ka3blBas Ha HUX BAUSHME Yepe3 nybnmy-
Hble obecyxaeHuns» (& 8). MmeeTcs Ha calite
http://www.refworld.org/cgi-bin/texis/vix/rwmain?page
=search&docid=453883fc22&skip=0&query=general comment 25.
KoneHrareHckuin pokymeHT CBCE npeaycmaTtpuBaeT, 4TO 3aKOHbI
«NPUHUMalOTCA nocne nybanyHol npouenypbl», a B MOCKOBCKOM
[OoKymeHTe oT 1991 r.

(http://www.osce.org/odihr/elections/14310) ykazaHo, 4TO «3aKo-
Hbl OPMYNMPYIOTCS 1 MPUHMMAIOTCS B pe3yfibTaTe OTKPbITOrO Npo-
uecca» (§ 18.1).

33 ECINY XattoH npoTtuB CoeamHeHHoro KoponesctBa, 36022/97, 8
uionsa 2003 r., § 128: «[pouecc NpUHATUS peLleHns npaBuTesb-
CTBOM B OTHOLLEHWM C/TOXHbIX BOMPOCOB 9KOHOMUYECKOW NOAUTUKN
M MONMUTUKN B 06NaCTU OXpaHbl OKPYXatoLen cpenbl, Taknx kak B
[AHHOM fene, O0/KeH 0653aTenbHO BKoYaTb COOTBETCTBYOLLME

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

1ccnenoBaHus U N3ydeHne Ans co3faHmsa cnpasennneoro banaHca
Mexzay pasfnyHbiMK MPOTMBOGOPCTBYIOWMMM UHTEPEcamMm». CM.
Takke 9OBaHc npotme CoeguHeHHoro Koponesctea, 6339/05, 10
anpensa 2007 r., § 64. O6 OTCYTCTBUM peasibHbiX 0OCYXOEHWU B
MapnameHTe CO BpeMeHW MPUHATUS ero YcTaea, KOTOpPOe Mpo-
mzowno B 1870 r. cm. XapcTt (Ne 2) npotue CoegmMHEHHOro
Koponesctea, 74025/01, 6 oktabps 2005 r., § 79. NMHcTpykummn no
3aKOHOTBOPYECTBY B PUHNAHANN BKIIIOYAIOT B ce05 Takoe Tpebosa-
Hue.

34 Cp. ctaTtba 15 EKMNY («OTCTYNneHMs B Ype3BblyaliHbIX CUTYaALMSIX>);
ctatbsa 4 MMNIMM; ctatea 27 AKMY. O KOHKPETHOM MPUMEHEHUN
ctatbn 15 EKMY cm. ECMY A. u gp. npotuB CoeguHEHHOro
KoponesctBa, 3455/05, 19 d¢deBpana 2009 r., § 178, 182:
oTcTynneHue ot ctatbk 5 § 1 EKMNY 66110 Npr3HaHo Henponopuyo-
HanbHbIM. O 4pes3BblyalHbIX MOJHOMOYMSAX CM. Takxke CDL-
STD(1995)012, YpesBblvariHble nonHomouuns; CDL-AD(2006)015,
3ak/ioyeHne No 3almMTe Npae YesioBeka B Ypes3BblyaliHbIX CUTya-
Lmsx.

35 CDL-AD(2006)015, § 33.
36 Ctatbst 15 EKIMY; ctatesa 4 MMITIM; cTtatbsa 27 AKIMY.

37 CDL-AD(2006)015, § 9. Bonee nonHo 06 OTCTYMJIEHUSX B
cooTtBeTcTBUM co cTtatbenn 15 EKMY cm. CDL-AD(2006)015, § 9 n
hanee, N UUTMPYEMOE LENO.

38 O HeobxoamMMOCTN 3DPEKTMBHBIX N COEPXUBAIOLLMX CAHKLMIA CM.,
Hanpumep, CDL-AD(2014)019, § 89; CDL-AD(2013)021, § 70.

39 HeobxoanmocTb ob6ecrnedyeHmns Haasexallero MCNoSIHeHMs 3aKOHO-
JaTeNnbCTBa HEOAHOKPaTHO noadepkmBanack BeHeumaHckomn
Komuccueii: Cm., Hanpumep, CDL-AD(2014)003, § 11: «'naBHo
3ajaveit NpoBeaeHNs UCTUHHO JeMOKpaTU4eckux BbIOOPOB ocTa-
€TCH NPosABAEHne NONNTUYECKOW BONM BCEMU UTPOKaMn K noaaep-
XaHuto OYKBbl M AyXa 3aKoHa M K ero nosiHoMy u addekTMBHOMY
ncnonHenuo»; CDL-AD(2014)001, § 85.

40 Cp. ctatbs 124 KoHctutyuuun ®PuHnsHamm: «Kakas-nnbo 3apaya
rocynapCTBEHHOIO yrnpaBfieHUs MOXeT BbITb AenernpoaHa cyonb-
€KTY, HE ABNSIOLLEMYCSA OPraHOM rOCYAapPCTBEHHOM BNAaCTW, TONbKO
yepes 3aKkoH, UNu B pedynbTaTe AeCTBUSA 3akoHa B Cly4Yasix, ecim
3TO HEO6XOAMMO AN HaA1IeXallero BbINOSIHEHUS AAHHOM 3a4a4u,
M ecnim 3TO He CTaBUT Nof yrpo3y OCHOBHblE MpaBa U CBOOOARI,
cpencTea npaBoBOW 3aLLUUTLI U Apyrue TpedboBaHus 6Gnaroro ynpas-
NeHns».

41 ECIMNY daznuiicku npotme Bonrapuu, 40908/05, 16 anpens 2013 r.,
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§ 64-70, B yacTHocTK, § 65; Pakmb BupiokoB npotue Poccum,
14810/02, 17 aHBaps 2008 r., B yactHocTh, § 30 v panee; cp.
KoHoHoB npoTtuB Jlateuu, 36376/04, 17 maa 2010 r., § 185.

42 ECMNY Cangn Tanmc npotmB CoeamHeHHoro Koponeectea (Ne. 1),
6538/74, 26 anpens 1979 r., § 46 n panee; PekBeHW MpPOTUB
BeHrpuu, 25390/94, 20 mas 1999 r., § 34 v panee.

43 ECMNY Cangn Tanmmc npotmB CoeamHeHHoro Koponesctea (Ne. 1),
6538/74, 26 anpena 1979 r., § 49.

44 BeHeuMaHcKash KOMUCCUS BbiCKa3biBasiaCb Mo BOMPOCY CTabwuiib-
HOCTW 3aKoHOAaTesNnbCTBa B 06sacTu m3bupartesnbHOro npaea:
Kopekc Hawunyyweld npakTtuki npyu nposegeHun Bbibopos, CDL-
AD(2002)023rev, 1l.2; 3asBneHne 0 TONKOBaHWWN CTabBWILHOCTU
n3bupaTenbHoro 3akoHogatenbctea, CDL-AD(2005)043.

6onee MArkoro yronoBHOrO 3akoHogatenbcTsa: cMm. Ckonnona
npotme Utanum (Ne 2), 10249/03, 17 ceHTabps 2009 r.

48 Crtatbsa 4 NMpoTtokona 7 EKMY, ctatea 14.7 MMM, ctatba 8.4 AKMY
(B obnactn yrosoBHOro npaea); O COBGMIOAEHUN MPUHUMNA res
judicata, cm., Hanpumep, ECIMY Bpymapecky npoTue PymblHUWK,
28342/95, 28 okTa6ps 1999r., § 62; Kynbkos 1 ap. npotms Poccuu,
25114/03, 11512/03, 9794/05, 37403/05, 13110/06, 19469/06,
42608/06, 44928/06, 44972/06 n 45022/06, 8 aHBaps 2009 r., §
27; Oyka npotne Mongossl, 75/07, 3 mapTta 2009r., § 32. Cypn pac-
cMaTpmBaEeT yBaxeHue npuHumna res judicata B ka4ecTBe 0gHOro
M3 acnekToB NpaBoOBOW onpegeneHHocTn. Cp. Mapkc npoTtvB
Benbrun, 6833/74, 13 uionsa 1979r., § 58.

49 Cp. CoseT EBponbl 1 BepxoBeHCTBO npasa - O63op, CM(2008)170,
21 Hos16psa 2008 r., § 48.

45 Hanpumep, nuua, AENCTBUSA KOTOPbLIX MOOWPSAINCHE Mepamu .
50 3awmTa OT NpousBona ynoMuHanacb B pelleHusix EBponeinckoro

Coo06LLecTBa, MOrYT NMPaBOMEPHO OXMAATb, YTO MOC/E OKOHYaHUSA
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CpoKa OencTBusS 3TUX Mep OHWU He ByayT cybbekTamMum orpaHnYeHuni,
3aTparvBaloLLMX B MEPBYIO 04eEPEdb UX N MMEHHO MOTOMY, YTO OHU
BOCMOJIb30BA/IMCb BO3MOXHOCTAMMU, NpegiaraBLUMMNCSA MO peLle-
Huio CoobuiecTtea: EBponeiickuii cya, 120/86, Mionboep npotus
MUHNCTPA CeNbCKOro Xo3gicTea 1 pbibosioBcTBa, 28 anpena 1988
r., § 21 n panee. B cynebHoii npakTnke EBponeiickoro cyaa no npa-
BaM YE/I0BEKA OOKTPMHA NPaBOMEPHbIX OXWAAHUI CBA3aHa B nep-
BYIO o4epedpb C 3alUnToi cCOOCTBEHHOCTU, KaK 3TO YCTaHOB/IEHO B
ctatbe 1 lNepBOro OOMNONHUTENBHOrO NpPoTokona Kk EBponenckon
KOHBEHUMM MO nMNpaBamMm 4enoBeka: CM., Hanpumep, ECIY,
Anxaysep-byw NHk. MpoTtue Moptyranum [GC], 73049/01, 11 aHBa-
ps 2007 r., § 65; M'pat3nHrep v NpatauHreposa npotme Yexmn [GC]
(mnek.), 39794/98, 10 nionsa 2002, § 68 n panee; HaumoHanbHOE ©
NPOBUHUMANbHOE CTpouTenbHoe obLecTBo, MNocTosiHHOE CTpou-
TenbHoe o6uwecTso Jlnaca, Mopkmpckoe cTpouTensHoe obLe-
ctBo npotme CoeamHeHHoro KoponeectBa, 21319/93, 21449/93,
21675/93, 21319/93, 21449/93 1 21675/93, 23 okTsb6psa 1997 r., §
62 v panee.

46 Cwm. ctaTtbsa 7.1 EKIMY, ctatba 15 MIITIM, ctatbs 9 AKIMY, cTtatba 7.2

AdpukaHckon (BaHXxynckon) xapTumM npaB 4YenioBeka M HapoaoB
[AXIMYH] B OTHOLIEHUM YrONOBHOIrO 3aKOHOA4ATENbCTBA; CTaTbs 28
BeHcKoli KOHBEHLMM NO AOrOBOPHOMY MPaBy B OTHOLLEHUW MEXY-
HapOHbIX JOrOBOPOB.

MpuHUMN oTcyTCTBMS OBpaTHOro OeNCTBMS HEMPUMEHUM, €CNu
HOBOE 3aKOHOAATENIbCTBO CTABUT rpaxaaH B 6osee 6naronpnstHoe
nonoxeHue. EBponeickuii cyg no npaBam 4esioBeka CYNTAET, YTO
ctatbsl 7 EKIMY npeaycmaTpuBaeT npuHUMN o6paTHOro AeicTBust

cyda no npaBaM 4enoBeka Mo uenomy psay aen. B pononHeHue k
TOMy, 4TO OyAeT NpouMTMPOBAHO B CJIEAYIOLLEN CHOCKE, CM.,
Hanpumep, XyceliH (AGy 3yb6aiaa) npotue Monbwn, 7511/13, 24
umiona 2014 r., § 521 n panee; XaccaH npotue CoeaMHEHHOr0
KoponescTtea, 29750/09, 16 ceHTs6psa 2014 r., § 106; py3us npo-
Tne Poccun (l), 13255/07, 3 miona 2014 r., § 182 n panee (ctatbsa 5
EKMY); MBnHoBMY npoTus Xopeatum, 13006/13, 18 ceHTabpsa 2014
r., § 40 (ctatba 8 EKMNY). B otHOweHn EBponerickoro cyaa cm.,
Hanpumep, EBponeinckun cyn, 46/87 n 227/88, XexcT npoTvB
Komuccuu, 21 ceHtabpa 1989 r., § 19; T-402/13, Op3aHaX NpoTmB
EBponelickoii komuccun, 25 Hosibpsa 2014 r., § 89. O6 orpaHuye-
HUN  OUCKPEUMOHHBIX MOJHOMOYMA CM. [lpunoxeHuve K
PekomeHpaunn Komuteta MMHUCTPOB O HaAnexallem yrnpasne-
Hun, CM/Rec(2007)7, ctatba 2.4 (“IpuvHUMN 3aKOHHOCTU”):
«[OpraHbl rocygapCTBEHHOW BNAaCTMN] OCYLLECTBASIOT CBOW MOJIHO-
MO4MS TONbKO B Clly4ae, €CNv yCTaHOBMEHHbIE GaKTbl U MPUMEHUN-
MO€e MpaBO MO3BOMSIOT 3TO, U UCKIIOYUTENBHO B TEX UENnsix, Ang
KOTOPbIX 3TV NMOJIHOMOUUS OblIM NPEOCTaB/IEHbI».

51 CM(2008)170, CoBeT EBponbl 1 BEPXOBEHCTBO Npaea, § 46; ECINY

ManoyH, 8691/79, 2 aBrycta 1984, § 68; Cerepcrenr-Bubepr v ap.
npotmB Lleeunn, 62332/00, 6 uioHa 2006 r., § 76 (ctatbsa 8).
CnoXxHOCTb COBPEMEHHOrO 06LlecTBa O3Ha4YaeT, 4TO rocygap-
CTBEHHbIM [O/IKHOCTHBLIM NMLAM A0JSIKHbI NPefoCcTaBnAaTbCS ANC-
KPELMOHHbIE NMOSIHOMOYUS. MpPUHLMIM, B COOTBETCTBUM C KOTOPbLIM
opraHbl rocy4apCTBEHHOM BNACTN [OKHBI BCEMU CUlaMuK CTapaTb-
cs ObITb 06bekTMBHBEIMK (“sachlich”), B psipoe cTpaH, Takux Kak
LLIBeums 1 DuHNSHAOMS, NOET eLle Aanbliue NPoCToro 3anpeTta auc-
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KPMMMHALMOHHOIO OTHOLLEHMS U PacCMaTpuUBaeTCs KakK BadkHbIi
dakTop NnoaaepXxaHa 4OBEpPUs K rOCYAAaPCTBEHHOMY YNPaBieHMIo
N coumanbHOMy Kanurany.

52 Cwm., Hanpumep, cTatbd 41.1.c XapTum OCHOBHbIX NpaB
EBponeiickoro coto3za. Cp. Takke nyHkT II.E.2.c.vi n npumeyaHme
126.

53 Cwm., Hanpumep, ctatbsl 14 EKMY; MpoTtokon 12 EKMNY; ctaten 12, 26
MMM, ctates 24 AKMNY; ctatbs AXMYH.

54 Cp., Hanpumep, CDL-AD(2014)010, § 41-42; CDL-AD(2013)032,
3aksioyeHre Ha okoH4YaTesnbHbIN MpoekT KoHcTuTyuumn Pecny6nivkm
TyHuc, § 44 n panee: NONOXEHME O PABEHCTBE AOJIKHO Pacrpo-
CTPaHATLCS HE TOJMbKO Ha rpaaaH 1 BKIoYaTb obLLEee NMosIoXeHe
O HEQUCKPUMUHALNN.

55 CDL-AD(2014)011, Ooknag 06 o6bemMe 1 CHATUN napnamMeHTCKUX
nmmyHnteToB (§ 200); ECIMNY, Kopaosa npotme Utannm, Ne. 1 n Ne
2,40877/98 n 45649/99, 30 aHBapsa 2003 r., § 58-67.

56 EKPH (EBponelickas komuccusi no 6opbbe NpoTvB pacuama 1 paco-
BOW HeTepnnumocTun), Pekomenpaums Ne 7, § 5.

57 Hanpumep, ctatbhsa 1.2 lNpotokona 12 ECMY pasbsacHaeT, 4To
«t0B0M OpraH rocy4apcTBEHHOM BNAaCTU» - @ He TONIbKO 3aKOHOAa-
TesNb — A0MKEeH cobntoaaTtb NpuHUMN paseHcTBa. Ctatba 26 MMM
yCTaHaB/IMBaeET, YTO «BCe JIt0AM PaBHbl Nepes 3akoHOM 1 Bce 6e3
WCKJIIOYEHMSI UMEIOT NPABO Ha 3aLLMTY 3aKOHa», «MPUHLMIM PAaBHOIO
obpalleHns saBnseTcsa oOWMM MPUHUMMNOM 3akoHOAATeNbLCTBA
EBponeiickoro coto3a, 3akpenneHHbiM B cTaTbsx 20 n 21 Xaptun
OCHOBHbIX NpaB EBponelickoro coto3a»: CMEC, C-550/07 P, Ak3o
Hobenb Kemukans n dkpoc Kemukans npotns Komuccun, 14 ceH-
T96psa 2010 ., § 54.

58 YcTaHOBNEHME pasrpaHUyeHnii ABNAETCHA MPUEeMNIeMbIM, €Cciu
cuUTyauumn He ABNSATCA CPaBHUMbIMU U/NNK €CN OHO 0OBLEKTUBHO
M pasymHO onpaBgaHo: Cm. ECMY XamanaiHeH npoTuB
dunnanonn, 37359/09, 26 miona 2014 r., § 108: «Cyn B cBoel
cynebHOW NpakTuKe YCTaHOBWA, 4TO AJI9 TOro, 4ToObl BO3HUK
BOMPOC, noanagalwmin nog genctene craton 14, 0OMKHO cylle-
CTBOBaTb pasfinymMe B OTHOLUEHUW K NIOASM MO CYLLECTBY B aHano-
MYHbIX cUTyauusax. Takas pasHuua B OTHOLLUEHUW SBNSIETCS AMC-
KPUMWHALIMOHHOW, €CNn Yy Hee HET 0OBbEKTUBHOIO UM Pas3yMHOro
060CHOBaHWS; APYrvMU C/IOBaMu, ECNIM OHA He npecnenyeT 3akOH-
HYIO LEeNb UM eCNN OTCYTCTBYET PasdyMHOE COOTHOLLEHUE MeXay
NnpUMeHsieMbIMU CPeACTBAMU N peann3yemon Lenbto. focynapcT-
Ba, SABNSAOLIMECH CTOPOHAMM O0OroBopa, MoJib3YyOTCA HEKOTOPOW

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

CTeneHblo cBOOOObl YCMOTPEHUS B OLLEHKE TOro, MoryT av (1 Ao
Kakol CTeneHn) pasnmyins B OCTaslbHOM B aHaSIOMMYHbIX CUTYaLLMSIX
onpaBAblBaTb pas3fnymsa B OTHoweHun (cM. BepaeH npoTtus
CoeanHeHHoro Koponesctea GC, Ne 13378/05, § 60, EKMY 2008 r.)».

59 Cp. ctatba 13 EKMY; ctatba 2.3 MIMIMIM; ctatesa 25 AKMY ; Article
7.1.a AXM4YH.

60 Cp. ctatbs 1.4 n 2.2 MexayHapoaHOW KOHBEHLUX O NUKBMAALNN
Bcex ¢opM pacoBoin auckpumuHaumum (CEDR); crtatba 4
MexayHapoaHOM KOHBEHLUM O TMKBUAALUN BCEX GOPM ONCKPUMU-
HauuM B OTHOWeEHUU xeHwmH (CEDAW); ctaTtba 5.4 KoHBEHUUU O
npaBax nHeanuaos (CRPD).

61 Mo Bonpocy AoCTyna K NpaBOCYAUI0 M BEPXOBEHCTBA MpaBa CM.
SG/Inf(2016)3, Bbi30Bbl HE3AaBUCUMOCTU U OECNPUCTPACTHOCTU
cynebHbIX OpraHoB B rocymapcTtBax-yneHax CoseTta EBponsl,
Joknan, noarotoBneHHbin coBMecTHO biopo KCEC n Biopo KCEIM
Ons reHepanbHOro cekpetaps CoBeta EBponbl B pamMkax nocne-
OyoWen neaTenbHOCTM No utoram ero goknaga ot 2015 r. nop,
Ha3BaHneM «COCTOosHMEe AeMOKpPaTMn, NpaB YeNOBEKA N BEPXOBEH-
cTBa npaesa B EBpone — 0611as oTBETCTBEHHOCTb 3a 6e30MacHOCTb
nemMokpaTtun B EBpone».

62 CDL-AD(2010)004, § 22: «OCHOBHble MNpUHUUMBLI 0bBecneyeHus
HEe3aBUCUMOCTU CyOebHbIX OPraHOB AO/KHbI ObITb ONpeaeneHbl B
KOHCTUTYLMU N PABHO3HAYHbIX JOKYMEHTaX>.

63 Cp. Pekomenpauna CM/Rec(2010)12 Komnteta MUHUCTPOB FOCY-
JapcTBaM-4ysieHaM O CyAbsiX: HE3aBUCUMOCTb, 3hEdEKTUBHOCTb Y
OTBETCTBEHHOCTb, § 49 1 nanee; CDL-AD(2010)004, § 33 n nanee;
0 KOHCTUTYLUMOHHOM npaBocyauu cM. «CocTaB KOHCTUTYLIMOHHbBIX
cypos», Hayka n TexHuka gemokpatmm Ne 20, CDL-STD(1997)020,
cTp. 18-19.

64 «Cyabu... 4OMKHbI 06nagatbh GYHKUMOHANBHBIM — U TOSIbKO (YHK-
LUMOHaNbHbIM — MMMYHUTETOM (MMMYHUTETOM OT MpecfiefoBaHus
3a [OEeNcTBUSA, COBEPLLUEHHbIE MPU MCMONHEHUM CBOUX 00A3aH-
HOCTEM, UCKIoYasa yMbILLEHHbIE MPEeCTYMN/IeHUs, Takmue Kak nony-
YyeHue B3gTOK)»: CDL-AD(2010)004, § 61.

65 Kuesckue pekomeHpauum OBCE no He3aBUCUMOCTU cyneObHbIX
opraHos, § 9.

66 Cp. CM/Rec(2010)12, § 44.

67 BeHeumaHckas KOMUCCUS CHMTAET YMEeCTHbIM co3aaHmne CynebHoro
coBeTa, 06nagaloWEero pewawowmM BIAUSHUEM HAa PELLUEHUS O
Ha3Ha4veHun n npoasmxeHun cygen: CDL-AD(2010)004, § 32.

68 «3HauMTenbHOEe MM OCHOBHOE 4YMC/O 4/IeHOB cyaebHoro coeeta
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OOJKHbl M3bupatbCss caMuMm cygoenckmm kopnycom»: CDL-
AD(2007)028, § 29.

69 CDL-AD(2010)038, KoHcynbTaTuBHbIN Aoknag ans KoHCTUTYLMOH-
HOro cypa «bbiBLIEel torocnaBckon Pecnybnukn MakepoHus» o
nonpaskax K HEKOTOPbIM 3aKkOHaM O CUCTeMe 3apnniaTt U BO3Ha-
rpaxnaeHunii BbIBOPHbIX M Ha3Ha4YaeMbIX rOCYAAapPCTBEHHbIX O0JIX-
HOCTHBbIX JINLL.

70 PekomeHpauma CM/Rec(2012)11 Komuteta MUHUCTPOB roOCy-
[apcTBaM-4JieHaM O POJiIM NPOKYPOPOB 3a NMpeaenamu CUCTEMBI
yronoeHoro npasocynud; CDL-AD(2010)040, § 81-83; CDL-
AD(2013)025, CoBMeCTHOE 3ak/itoHeHMe Ha NMpoekT 3akoHa O NpPo-
KypaTtype YkpauHsbl, § 16-28.

71 Cm., B yacTHocTK, ECIMY Kamn6enn n denn npotnes CoeamMHEeHHOro
KoponesctBa, 28 niona 2014 r., 7819/77 and 7878/77, § 78.

72 Cp. CDL-AD(2010)004, § 43.
73 CDL-AD(2010)004, § 32.

74 Cp. PekomeHpaums (94)12 Komuteta MUHUCTPOB MO He3aBUCU-
MOCTU, 3P deKTUBHOCTU U ponu cyaein (MpuHumn 1.2.a), roe Bobicka-
3blBaeTCA NpeanoyTeHne co3paHmio cyaebHoro coeeTa, HO Jonyc-
KalTCa U Apyrve CUCTEMBbI.

75 CDL-AD(2007)028, Ooknag O HasHadeHuwn cynen, § 44 wn panee.
TeHaeHums B cTpaHax CoapyxecTsa HanpasfieHa NPoTUB Ha3HaYeHMs
(cymen) opraHamMm UCNOSIHUTENBHOM BAACTU U B CTOPOHY KOMMCCUIA
Mo Ha3Ha4YeHMI0, MHOrda Ha3blBaEMbIX KOMUCCUAIMU MO Aenam cyneo-
HOW cucTembl. CMm. M. Ban 3un Cmut (2015), HasHaueHne, cpok non-
HOMOYUIA N CMELLEHWNE cyael B cBeTe npuHumnoB CoapyXecTsa: KOM-
neHanym 1 aHanus nepenosbix NpakTuk (Joknan 06 nccnenosaHun,
npeanpuHatomMm LleHTpom BuHrxama no Bonpocam BepPXOBEHCTBA
npaesa), uMmeeTcda Ha cante http://www.biicl.org/documents/
689_bingham_centre_compendium.pdf.

76 CDL-AD(2002)021, LononHUTenbHOe 3ak/lloyeHMe Ha nepecMoTp
KoHcTuTyumm PymbiHnm, § 21, 22.

77 Cm. CDL-PI(2015)001, Komaunnsaumsa 3akmoyYeHnin 1 Aoknagos no
BOMpocamMm CyAoB M cyaen, rn. 4.2, u CNMCOK MCMNOJIb30BAHHbIX
VNCTOYHUKOB.

78 CDL-INF(1999)005, 3akntoueHue no pedopme cyaebHoOm CUCTEMbI
B bonrapun, § 28; cm. Takxe, Hanpumep, CDL-AD(2007)draft,
Joknan BeHeumaHckol koMuceum o HasHadeHun cyaen, § 33; CDL-
AD(2010)026, CoBmecTHOe 3akniouvyeHue Ha [lpoekT 3akoHa
YkpauHbl 0 cynebHoli cucteme u ctatyce cyaen, § 97, B OTHOLLIEHMN
NPUCYTCTBUS MUHUCTPOB B cyaebHOM coBeTe.

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

79 CM/Rec(2010)12, § 33 u panee; CDL-AD(2010)004, § 52 n panee.
80 CDL-AD(2010)040, § 71 v panee.

81 Cp. CDL-AD(2012)014, 3akntoyeHne o NpaBoOBO ONpeneneHHOCTH
1 HE3aBMCMMOCTU cyaebHbix opraHoB B bBocHun u Mepuerosune, §
81.

82 CDL-AD(2010)004, § 78; Cm. Hanpumep, EBponenckas koMmuccus
no npaeam 4enoseka, 3aHa nNpoTue ABcTpumn, 7360/76, 16 mas
1977r.,D.R. 8, cTp. 167; ECMNY ®pyHn npoTtue Cnosakuun, 8014/07,
21 mioHa 2011 r., § 134 n panee.

83 O pacnpegenennn gen cm. CM/Rec(2010)12, § 24; CDL-
AD(2010)004, § 73 n panee. Kneeckasa pekomeHgaumsa OBCE npu-
BOOMUT B Ka4eCTBE MpumMepa XOpoLwen NpakTuKu cry4amHoe pac-
npeneneHne Aen unu pacnpegeneHme Ha OCHOBE MpeaycTaHOB-
JIEHHBIX, ACHbIX N 0O BEKTUBHBIX KpUTEpMEB (§ 12).

84 CM/Rec(2010)12, § 22 n panee; CDL-AD(2010)004, § 68 n nanee;
CM/Rec(2000)19 PekomeHpauus Komuteta MUHUCTPOB rocy-
[apCTBaM-4yieHaM OTHOCWUTENbHO POAN MPOKypaTypbl B CUCTEME
yrosioBHoro npasocyausi, § 19; CDL-AD(2010)004, [doknaa no
BOonpocam He3aBMCUMOCTU cyaebHbix opraHoB YacTtb |
HesaBucumocTb cynei, § 72.

85 CDL-AD(2010)004, § 79.

86 Cratbsl 6.1 EKMY; ctatbs 14.1 MOITIM; ctatha 8.1 AKMY; cTaTtbs
7.1.d AXMYH. O pasnuuHbIx acnektax OecrnpucTPacTHOCTU CM.
Takxe baHranopckue npuHUMNbI NoBeaeHus cyaen, LleHHocTb 2,
BKJIlOYAs HEeAOoMNyCTUMOCTb MNPEeAnoYTeHuN, npeaybexneHun un
npeaB3saTOCTU.

87 Cm., Hanpumep, ECMNY Mukanned npotne ManeThl [GC], 17056/06,
15 okTa6pa 2009 r., § 99-100.

88 O koppynuuu B obuiem cm. II.F.1.

89 Cwm., Hanpumep, ECNY Oe Ky66ep npotme Benbrum, 9186/80, 26
okT6ps 1984 r., § 26: Mukanned npotne ManbTbl, 17056/06, 15
okTa6psa 2009 r., § 98; AnekcaHop Bonkoe npoTtuB YKpawuHbl,
21722/11, 9 anBaps 2013 r., § 106.

90 CDL-AD(2011)017, 3aknio4yeHne Ha BHECEHUE N3MEHEHNI B 3aKOH
KbipreiactaHa «O ctaTyce cynei», § 15.

91 Cwm., B 4actHoctn, CM/Rec(2000)19, § 11 n pnanee; CDL-
AD(2010)040, § 23 n panee.

92 Cp. CDL-AD(2010)040, § 22.
93 Cp. CDL-AD(2010)040, § 53 n nanee.
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94 CDL-AD(2010)040, § 34 n panee, 47 v ganee. 109 Cratbsa 6.3.c EKIMY, ctatbs 14.3.d MIITIMN gna yronoBHOro cygo-

95 CDL-AD(2010)040, [loknag 0 eBpONeicknx cTaHaapTax He3aBu- MPOn3BOACTBA; MPaBOo Ha NPaBoBYtO NOMOLLE NPEAOCCTaBNACTCA 10

cumocTy cyne6Hoi cuctembl: HacTs Il — Mpokypopckas cnyx6a, HekoTopoi cTenenn B cTatbe 6.1 EKMNY ana rpaxaanckoro cyao-

§39 npou3BOACTBa: CM., Hanpumep, ECMNY A. npotue CoeamMHEHHOro

’ Koponesctea, 35373/97, 17 nekabps 2002 r., § 90 n panee; ons

96 CDL-AD(2010)040, § 52. KOHCTUTYLMOHHBIX CYA0B, B YacTHOCTH, cM. CDL-AD(2010)039reyv,

97 CDL-AD(2010)040, § 69. MccneposaHne BONPOCOB MHONBUAYANLHOIO JOCTYNA K KOHCTUTY-
98 Cm. ILA1. LMOHHOMY npasocyauto, § 113.

99 CDL-AD(2010)040, § 7, 53 u nanee. 110 B OTHOWEHUM KOHCTUTYLUMOHHOrO npaBocyauss cm. CDL-

AD(2010)039rev, § 125.

111 B OTHOWEHUN KOHCTUTYLUMOHHOro npaBocyama cm. CDL-
AD(2010)039rev, § 112; no cpokamM NpPUHATUSA pelleHnin cm. § 149.

100 Cwm. Il.E.1.a.xiv 0 cyabsix.

101 Cm. Pexomenpaumio Ne R(2000)21 Komuteta MUHUCTPOB rocy-
[apcTBaM-4ieHaM No BOMNpocam CBOGOAbI OCYLLECTBIEHUS MPO-

deccum ansokara. 112 O uype3mepHbIx cyaebHbix cbopax cMm., Hanpumep, ECMY Kpeina

npotmB Monbwn (Ne 1)é 28249/95, 19 miona 2001 r., § 60-67;

102 MexayHapoaHasa accoumaunst lopucToB — MexayHapoaHble MpuH- BaincmaH n ap. npotmne PymbiHuu, 63945/00, 24 masa 2006 1., § 32 u

LNkl NOBEAEHMS aABokaTos, 1.1, nanee; CkopanHo npotmue Utanuu, 36813/97, 29 mapta 2006 r., §
103 Ibid., 2.1. 201; CaxHoBckuii npoTtue Poccun, 21272/03, 2 Hoabpsa 2010 r., §
104 Ibid., 3.1. 69; 0 Upe3amepHOM 3asore Ha cyaebHbIe U3OEPXKN CM., HANpUMep,
105 Ibid., 5.1. ECMY Aut Myxy6 npotus ®paHuum, 28 oktabps 1998 r., § 57-58;

Mapcua MaHubapgo npotmeB McnaHum, 38695/97, 15 depans

106 Cratbs 6 EKIY, ctatba 14 MI'IFI'II'I,VCTaTbﬂ 8 AKIY, cTtatba 7 2000 ., § 38-45: M0 BOMPOGAM KOHCTUTYLIMOHHONO NPABOCY/IVSI CM.
AXM4YH. TMpaBo Ha cnpaBeanuBbIi cyn OblIO NPU3HAHO CDL-AD(2010)039rev, § 117.

EBponeiickum cynom Kak «BOOXHOBNEHHOE ctatbenn 6 EKMY»: C-
174/98 P n C-189/98 P, Hupepnanob 1 Ban pep Ban npoTtus
Komuceumn, 11 guBaps 2000r., § 17. Cm. cTaTbio 47 XapTuUm OCHOB-
HbIX MpPas.

113 O HeobxoanmmocTn apPeKTMBHOrO npaBa AOCTyna K cydam CM.,
Hanpumep, [onoep npotmB CoeagmHeHHoro KoponescTsa,
4451/70, 21 auBapa 1975 r., § 26 n ganee; Arrannap v ap. NnpoTUB
Mpeuun, 41727/98, 6 nexkabps 2001 r., § 20 n panee.

107 «CTeneHb AOCTYNHOCTU, NPeaocTaBiseMas HauyoHalbHbIM 3aK0-
114 Cratba 6.2 EKMY; ctatba 15 MIITIM; ctatba 8.2 AKIMY; cTatbsa

HOOATENbCTBOM, TAKXe A0/KHA OblTb AOCTATOYHOW ANF rapaHTumn

‘NpaB MHOMBUAYANbHbLIX FPaXaaH Ha obpalleHue B cyn’ C y4eTOM 7.1.b AXTIHH.
NPUHLMNA BEPXOBEHCTBA NpaBa B AeMOKPaTU4eckoM obLLecTBe. 115 ECIMNY AnneHe ge Pubemon npotus ®paxuum, 15175/89, 10 ¢pes-
[nsa Toro 4To6bl NPaBo A0CTyna 6biNo 3PDEKTUBHLIM, UHANBULY- pansa 1995 r., § 32 n nanee. O BMelLaTeNbCTBE HECYAeOHbIX BNa-

[N
S

aNbHbIA rPaXaaHH O0JIKEH UMETb SICHYIO 1 MPaKTUYECKYylo BO3-
MOXHOCTb OCMOPUTbL AENCTBUS, HapyLlalwue ero npasa», ECMY
Benne npoTtue ®parHuumn, 23805/94, 4 nekabpsa 1995 r., § 36; cp.
ECNY M.A. v gp. npotme ManbeTbl, 64791/10, 17 wviona 2012 r.,
§ 53.

108 Cratbsa 6.3.b-c EKIMY, cTtatea 14.3 MIITIM; ctatba 8.2 AKIMY;
npaBo Ha 3aWmMTy ycTaHoBNeHo ctatbel 6.1 EKIMNY B oTHOWEHUN
rpaxgaHckoro cynonpom3Boactea, CM., Hanpumep, ECIMY
OdepTa Mnioc CPJ1 npotne Mongosbl, 14385/04, 19 pekabps
2006 r., § 145. B obwem cmbicne OHO nNpu3HaeTcs ctaTbeinn 7.1.c
AXTIYH.

CTeli B BOMPOCLI, CBSAA3aHHble C YrojoBHbIM Aenom, cm. CDL-
AD(2014)013, DkcnepTHoe 3akiiovyeHne No geny PbiBUH nMpoTmB
Monbwn (CoobleHmne NeNe 6091/06, 4047/07, 4070/07) Ha pac-
cMoTpeHun EBponeiickoro cypga no npaeam 4yenoBeka (0 napna-
MEHTCKMX KOMUTETax Mo paccnegosaHunto). EBponenckmin cyn no
npaeam YesioBeka NpuHsaA peweHne no geny PoiBuHa 18 deBpans
2016 r.: cMm., B yacTHocTK, § 200 n nanee. Mo Bonpocy cuctemaTu-
YecKoro crnefoBaHMs 3anpocamM NpokypaTtypbl (0O6BUHUTENbHbIN
YKIOH) cM. nyHKT ILLE.1.a.xiii.

116 ECNY CoHnpepc npoTtuB CoeauHeHHoro KoponeectBa, 19187/91,

17 pexabps 1996 r., § 68-69; O’XannopaH u dpsHcuc nNpoTus

=
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CoeaunHenHoro Koponesctsa, 5809/02 n 25624/02, 29 nionsa 2007
r., § 46 n panee, n [OKYMEHTbI N0 ykazaHHOMY geny. O gadye noka-
3aHU NPOTUB YNEHOB CEMbW CM., Hanpumep, MexayHapoaHbIN
YyronoBHbI cyn, MpaBuna npoueaypbl U AokasbiBaHus, MpaBuno
75.1.

117 Cp. Cratbsa 5.3 EKMNY.

118 «bpemsi mokasbiBaHMS NexuT Ha obBuHeHuun»: ECMY Bapbepa
Mecceke n Xabapao npotue Mcnannu, 10590/83, 6 nekabps 1988
r., § 77; TenbpHep npotme Aectpumn, 33501/96, 20 mapta 2001 r.,
§ 15; cp. Npann CtuBeHc n gp. npotue WUtanum, 18640/10,
18647/10, 18663/10, 18668/10 n 18698/10, 4 mapta 2014 r, §
159.

119 KomuTteT no npaBam 4yenoBeka, 3ameyaHus obuiero nopsaka Ne 32,
cTtatbsl 14: MpaBo Ha paBeHCTBO Nnepen, cyaammn 1 TpubyHanamm m
Ha cnpaeepmebii cyn, OOH Ook. CCPR/C/GC/32 (2007), IV.

120 Cm., Hanpumep, Poy un [Ossuc npotme CoeOguHEHHOro
Koponesctea, 28901/95, 16 despansa 2000 r., § 60.

121 Cm., Hanpumep, Manox npotus Mepmanuu, 54810/00, 17 wions
2006, § 94 v panee, 104; NeumeH npotme Typuumn, 72000/01, 17
okTabps 2006 r., § 75; O’XennopaH n PpaHcuc npoTus
CoeaunHenHoro Koponesctsa, 5809/02 n 25624/02, 29 nionsa 2007
r., § 60.

122 Ctatbsa 6.1 EKMNY; ctatbs 8.1 AKMY; ctatba 7.1.d AXMYH («B pasym-
Hbl€ CPOKN»).

123 CDL-AD(2010)039rev, § 94. Cm., Hanpumep, ECIMY MaHily npoTmB
Benbrun, 18393/09, 28 okTtabpsa 2014 r., § 53, 62 (oTcyTcTBUE
3hPeKTUBHOrO cpeacTsa NPaBoOBOM 3aLUNTLI HA Cy4an Yypesmep-
HOM ONnTeNnbHOCTU pa3bupaTenbCTB NPOTUBOPEeYUT ctaTbe 13 B
couyeTaHum co ctaTbelt 6.1 EKIMY).

124 370 NpaBO B YronoBHbIX Aenax BbIBOAMUTCH M3 cTtaTtbn 6.3.b EKIMY
(NnpaBo Ha nony4yeHne HeoH6xoaMMOro BpEMEHU 1 CPeacTB AN NOoA-
roTOBKM COOCTBEHHOW 3alMThl): CM., Hanpumep, dywe npotms
dpaHuum, 22209/93, 18 mapta 1993 r., § 36.

125 Cp. ECIMY Mukanned npotns Manbtbl, 17056/06, 15 okta6ps 2009
r., § 78 n nanee; Heaupaii npotns Nepmannn, 30804/07, 8 Hos6pA
2012r., § 45 n panee.

126 «Ctatbsa 6 § 1 (cTatbs 6-1) 0653bIBAET CyObl AaBaTb 0OOCHOBaHMS
cBoux peweHnii»: ECIMY Mpo Banann npotus UcnaHuum, 18064/91,
9 cenTabpsa 1994 r., § 27; Mokena npotvs PuHasHaonMM, 28856/95,
21 maqa 2002 r., § 72; cMm. Takxe TakckeT npoTtms benbruun, 926/05,

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

16 Hos16ps1 2010, § 83 n panee. B pa3aene «[paBo Ha Hagexallyo
agMuMHuUCTpaunto», ctatbs 41.2.c XapTum OCHOBHbIX Mpas
EBponelickoro coto3a yctaHaBnnBaeT «00593aHHOCTb aAMUHUCTPa-
UM naBaTb 0O0OCHOBAHME CBOWX peLUeHNI».

127 Mo npouenypam anennaummn cm. BOANMY KOpuanyeckunii cOopHmMK
no BOMNpocam MexayHapoAHOro Npasa Ha cnpaBeaIMBbLIN Cya, CTP.
227.

128 CM., Hanpumep, XMpLUXopH NpoTmB PymMbiHMK, 29294/02, 26 nions
2007 r., § 49; XopHcbu npotme peumn, 18357/91, 19 mapta
1997, § 40; bypnos npotue Poccun, 59498/00, 7 maa 2002 r., §
34 n panee; lepacumoB n gp. npotuB Poccumn, 29920/05,
3553/06, 18876/10, 61186/10, 21176/11, 36112/11, 36426/11,
40841/11,45381/11,55929/11, 60822/11, 1 niona 2014 r., § 167
1 ganee.

129 CDL-AD(2010)039rev, UccneposaHme no BONpocam MHANBUAYA b-
HOrO A0CTYyMna K KOHCTUTYLIMOHHOMY npaBocyauio, § 96.

130 CDL-AD(2010)039rev, § 62, 93, 165.

131 CDL-AD(2010)039rev, § 202; CDL-AD(2002)005 3akntoyeHne Ha
Mpoekt 3akoHa o KoHcTUTyunmoHHom Cyage Pecnybnuku
AsepbaingxaH, § 9, 10.

132 CDL-AD(2004)043, 3aknio4yeHne Ha NpepnoxeHne O BHECEHUU
nonpaeku B KoHcTutyumio Pecnybnnku MongoBa (BBegeHue mexa-
HM3Ma NoAaYn MHONBUAYaNbHbIX Xanob B KOHCTUTYUMOHHLIN Cya),
§ 18, 19; CDL-AD(2008)030, 3aknioyeHue Ha lMpoekT 3akoHa O
KoHctutyumonHHom Cype YepHoropun, § 19; CDL-AD(2011)040,
3aknoyeHune Ha 3akoH o) BBEAEHUN PernameHTa
KoHcTtutyumoHnHoro Cyaa Typuun, § 24.

133 CDL-AD(2011)010, 3aknioyeHre Ha npensioXeHHble NonpaBku K
KoHcTuTyumnm YepHoropum, a Takke Ha NpeasioXXeHHbIe NonpaBku
K 3aKOHY O CcyAax, 3akoHy O [oCcyfapCTBEHHOW MpoKypaTtype u
3akoHy o CynebHom coBeTe YepHoropuu, § 27; CDL-
AD(2012)024, 3axnioyeHne Ha gBa Cnucka npepnaraemMbix
nonpaeBok K nonoxeHusam KoHcTuTyummn YepHoropuu, OTHOCS-
wmMmcsa K cynebHbeim opraHam, § 33; CDL-AD(2009)014,
3aknoyeHne Ha 3akOH O BbICOKOM KOHCTUTYLUMOHHOM cyae
ManecTuUHCcKO HaumoHanbHOW agMuHuctTpauum, §13; CocTtas
KOHCTUTYLIMOHHBIX CyaoB, Hayka n texHuka gemokpatum Ne 20,
CDL-STD(1997)020, ctp. 7, 21.

134 CDL-AD(2008)010, 3aknioyeHne o KoHctutyuum duHnaHoum, §
115 v panee.

135 MimeeTca nuwb OOHO (OrpaHMYEeHHOE) UCKIKOYEHME Cpeaun rocy-

N
U
(SN



|
=

Koucruryuponnoe MPABOCYAUE - 3(73)'16

napcTB-4neHoB CoseTa EBponbl, B KOTOPbLIX NPenycMOTPEeHO KOH-
CTUTYUMOHHOe npaBocyane: CDL-AD(2010)039rev, § 1, 52-53.

136 CDL-AD(2010)039rev, § 1 n nanee, 54-55, 56 u nanee.

137 Cp. CDL-AD(2008)030, 3aknioyeHue Ha NpoekT 3akoHa o
KoHcTuTyunoHHoM cyne YepHoropun, § 71.

138 CDL-STD(1997)020, ctp. 21.

139 Mo Bonpocy koppynuuu cMm. Mpynna rocyaapcTs rno 6opbde ¢ Kop-
pynumen (FTPEKO), UMMyHUTETBI rOCYOAaPCTBEHHbIX OOMKHOCTHbBIX
N1LL Kak BO3MOXHOE npensaTcTeue B 6opbbe ¢ koppynumeit, B OnbiT
Tpex payHaoB oueHkn (2000-2010) — Tematmnyeckmne CTaTbm.

140 Mo Bonpocy koppynuuun B cyaebHbix opraHax cm. IL.E.1.c.ii.

141 Cm. PekomeHnpauuto CM/Rec(2014)7 no 3awmte nHPoOpmMaTopoB
Komuteta muHucTpoB CoBeTa EBponbl.

142 Cwm., Hanpumep, KoHBeHumto Opranusaummn O6beamHeHHbIXx Haunii
NPOTUB Koppynumu; KoHBeHLUMIO 006 YyronoBHOW OTBETCTBEHHOCTU
3a koppynuuto (CETS 173); KOHBEHLUMIO O rpaxaaHCKO-NpPaBoOBOM
OTBETCTBEHHOCTU 3a koppynuuio (CETS 174); JononHUTENbHbIN
npoTtokon K KoHBeHuuMn 06 yronoBHOW OTBETCTBEHHOCTW 3a KOp-
pynuuto (CETS 191); CM/Rec(2000)10 PekomeHaaumio o kogekce
noBefeHNs rocyfapCTBEHHbIX AOMKHOCTHLIX nuu; CM/Res (97) 24
Peszonioumio 0 gBaauat AMPEKTUBHBIX NPUHLMNAax 60pbObl C KOp-
pynumemn.

143 CM/Rec(2000)10 PekomeHpmauuss 0 koOekce MNOBeAeHus rocy-
[AapPCTBEHHbIX A0/MKHOCTHbIX nnu, Ctatbsa 13.

144 KoHBeHuus OpraHusaunn O6beanHeHHbIX Haumin npoTtmneB Koppyn-
umn, B yactHocTtu, Ctatbs 8.5; CM/Rec(2000)10, MpunoxeHne —
TunoBOW KOAEKC NOBEAEHUNS TOCYAAPCTBEHHbIX A0/MKHOCTHbIX JINLL,
Ctatbm 13 n panee; cp. CM/Res (97) 24 Pe3oniouus o asaguatu
OVPEKTUBHbBIX NPUHUMNax 60pbbbl C KOPPYMNUMEA.

145 B 2013 r. BeHeumaHckas komuccust ogobpuna Joknag o BHEUHCTU-
TYUMOHaNbHbIX AENCTBYIOLNX NNLAX B 4EMOKPATUYECKOW CUCTEME
(no66uposaHnn) (CDL-AD(2013)011). B 2014 r. EBponeiickuii
KOMUTET No npasoBoMy coTpyaHuyecTsy (EKIMC) nposen aHanntu-
Yyeckoe ucclefoBaHME O BO3MOXHOCTWM CO3[4aHWS MpPaBOBOro
nHcTpymeHTa CoBeTa EBponbl ons perynnpoBaHusi n1o0661UCTCKOM
pestensHocTn. OXmpaetcs, 4YTO MPOEKT pekoMeHjauun 6ynet
npencTtaefieH Ha ogobpeHme nneHapHoro 3acepaHus EKMC B
Hos16pe 2016 T.

146 OgvH 13 paHHUXx gokymeHToB (oT 1981 r.) — ato Cratbs 5
KoHeeHuuun CoeeTa EBponbl 0 3alUmMTe YaCTHbIX UL, B OTHOLLEHUN

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

aBTOMaTM3MpPOBaHHOM 06paboTKM OaHHbIX JIMYHOrO XxapakTepa
(CETS 108); cm. Takke Oupexktny 95/46/EC EBponenckoro nap-
nameHTa n Coeta oT 24 okT6psa 1995 r. 0 3awmTe YacTHbIX 1L, B
OTHOLLEHNN 06pPabOoTKM NepCcOoHasbHbIX AaHHbIX U O CBOOOOHOM
nepemMeLLeHN TakuxX JaHHbIX, CTaTb 6, 7; B To Xe BpeMs B EC 6bin
cornacoBaH «[1poekT nocTtaHoBNeHnst EBponeilickoro napnameHTa
n CoBeTa 0 3awWmTe rpaxgaH B OTHOLIEHUM o06paboTkM nepco-
HaNbHbIX AaHHbIX U1 O CBOOGOAHOM MepeMeLLEHNN TakmMx OaHHbIX
(«Obwme npaBuna Mo 3awmTe OaHHbIX)» (MeXBeooMCTBEHHbIN
dann 2012/0011 (COD) ot 15 pekabps 2015 r.). MpuHUMNLI 3aLWmM-
Tbl AAHHbIX 3aKkpenseHbl B cT. 5. CM. Takxke «[1poekT noctaHoBne-
Hua EBponeiickoro napnameHTta u CoBeTa O 3alimTe rpaxaaH B
OTHOLLEHNN 06paboTKM MepPCOHasNbHbIX AAHHbIX KOMMETEHTHLIMA
opraHamu B LeNsX npenoTBpalleHusl, pacciieqoBaHusl, BbisiBie-
HMS unu cyaebHoro npecnenoBaHUs YrofOBHbIX MPEecTynieHui
WX UCMOJTHEHUS YrOJIOBHbIX HakazaHuii 1 0 cBOOOAHOM nepeme-
LWEeHNN Takmx OaHHbiX» (MexsenomMcTBeHHbIn dann: 2012/0010
(COD) ot 16 pekabps 2015 r. B 2013 r. OBCP ogobpuna «Pamkun
KOHPunaeHumansHoctTn OBCP», ¢ «NpuHUMNamm», yCTaHOBIEHHbI-
mun B Paspene 2.

147 Cm. MpoekT NocTaHOBMEHMS B npeaplayuien ceoiike, Ctatbs 14;
Onpektunea 95/46/EC, Ctatbnt 10-11; CETS 108, Ctatba 8.

148 CDL-AD(2007)014, § 83.
149 Cp. Cratbu 8 1 13 EKIMY.
150 Cp. Ctatbu 8 1 13 EKIMY.

151 CreneHb BMellaTenbcTBa cbopa MeTafaHHbIX B JIMYHYIO XU3Hb
aBnsgeTcs npegmeTom ONCKYCCUN. CypnebHas nanarta
EBponerickoro Coio3a pacnpocTpaHmna 3awmTy npasa Ha JINYHYI0
XW3Hb TakxXe 1 Ha cbop MeTagaHHbIx. CynebHoi npakTukoi ECIMY
noka [OMnyckaeTcs, YTO, YeM MEHEE Cepbe3HO BMELLATENbCTBO B
JINYHYIO XWN3Hb, TEM MEHbLLE OHO HYXAAITCA B CPEACTBAaX NpaBo-
Bo 3awmThl. CM. CDL-AD(2015)006 §62, 63, 83. B cnyyae oTcyT-
cTBUA cynebHOro paspelleHuss Ha cOop MeTafaHHbIX OOJXKEeH
CYLLLEECTBOBATb MO MEHbLLLUEN MEPE HE3ABMCUMBIN anoCTEPUOPHbIN
KOHTPOJIb.

152 CDL-AD(2015)011, § 8, 69, 129; cp. ECMNY JInbepu n ap. npoTue
CoepguHeHHoro KoponesctBa, 58240/00, 1 uiona 2008 r., § 59 un
nanee; Bebep n Capasuna npotms N'epmaHum (dec.) 54934/00, 29
moHa 2006 r., § 85 u panee.

153 CDL-AD(2015)011, § 24-27, 115 v panee, 129.

154 Cp. CtaTtbum 8 1 13 EKMNY; CDL-AD(2015)011, § 26, 126 n panee.
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155 CDL-AD(2015)011, § 33.
156 CDL-AD(2015)011, § 1.
157 Cwm., Hanpumep, CynebHaa nanata EBponelickoro coto3a, C-

212/13, dpaHTUwek PyuHew npoTme YnpasneHus no 3awmrte nep-
COHasbHbIX AaHHbIX, 11 nekabpsa 2014 r.

158 CDL-AD(2007)014, § 82.

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa
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CONCEPT

OF CONDUCTING THE PAN-EUROPEAN CONFERENCE
ON CONSTITUTIONAL MONITORING

On 12 March, 2016 the Venice Commission of the Council of
Europe at the 106th Plenary Session approved the initiative of the
President of the Constitutional Court of RA for conducting a confer-
ence on constitutional monitoring.

The Commission endorsed G.G. Harutyunyan to prepare and pre-
sent for the 107th Plenary Session a corresponding concept and
organizational mechanisms for conducting the given forum while
considering the identification of possibilities for the application of
“Rule of Law checklist” (adopted at the 106th Plenary Session of the
Commission) in the process of systemic constitutional monitoring.

The expediency of conducting an international conference on
constitutional monitoring is conditioned by the necessity of:

- Development of more efficient legal mechanisms for overcom-
ing the deficit of constitutionalism in contemporary society,
exclusion of accumulation of negative social energy which after
achieving a critical mass may bring to social cataclysms;

- ldentification of the bottlenecks for ensuring sustainable and
dynamic supremacy of Constitution and further enhancement
of the mechanisms of judicial constitutional control;

- Effective guaranteeing of the rule of law, assurance of sustain-
able democratic development;

- ldentification of possibilities for application of “Rule of Law
Checklist” for conducting permanent constitutional diagnostics
and monitoring;

- Development of precise recommendations for the unification of
mechanisms on conducting systemic constitutional monitoring
with the application of “Rule of Law Checklist” in different legal
systems.

It is proposed to conduct the given three-day conference in
Yerevan, October 20-23, 2016 combining in with the Annual Yerevan
International Conference dedicated to the topical issues of constitu-
tional justice.

Three issues are proposed for discussion:

1. The role of Constitutional Courts in overcoming legal gaps and
legal uncertainty:

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

2. The role and place of systemic constitutional monitoring in
enhancement of the system of constitutional control and overcoming
of the deficit of constitutionalism;

3. Role and meaning of “Rule of Law checklist” in the process of
conducting permanent constitutional diagnostics and monitoring.

Itis proposed to present two reports up to 20-25 minutes for
each issue.

For the discussion each participant will be given up to 10
minutes for their presentations and up to 3 minutes for precise
recommendations.

Upon prior consent delegations from constitutional courts of
more than twenty countries, as well as up to 15 Judges of the
European Court of Human Rights and three former Judges of the
European Court expressed their desire to have active participation in
the given conference.

The Constitutional Court of the Republic of Armenia covers the
costs of accommodation, meals and local transportation of the for-
eign delegations, as well as provides assistance in any further orga-
nizational matters.

The Venice Commission’s financial contribution for organizing the
given forum is supposed to be within the amount, already foreseen
for the 2016 Yerevan International Conference.

The Constitutional Court of RA proposes three of its representa-
tives as keynote speakers.

The participation of three speakers on behalf of the Venice
Commission is envisaged.

The form of invitation of delegations and experts to the given con-
ference and the list of invitees will be agreed with the Secretariat of
the Venice Commission.

G. HARUTYUNYAN

The President of the CC of RA,
Member of the Bureau of the Venice Commission

09.05.2016
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COUNCIL OF EUROPE

CONSEIL DE UEUROPE

Crtpacbypr, 27 masa 2016 . CDL-SC(2016)001*

EBPOMNENCKASl KOMUCCUSA 3A LEMOKPATUIO
HYEPES3 NPABO

(BEHELLUAHCKAS KOMUNCCUA)

KOHUENUUA
NPOBEAEHUS OBLLEEBPOMNENCKOW KOH®EPEHLUU
MO KOHCTUTYLIUOHHOMY MOHUTOPUHIY

Ha paty nspaHns jaHHOMY LOKYMEHTY Obisl MPUCBOEH rpnd Ans orpaHnyeH-
HOro pacnpocTtpaHeHus. Ecnn BeHeunaHckass KOMUCCUS HE NPUMET UHOIO
pEeLleHnsl, TO AaHHbI OOKYMEHT MnepecTaHeT ObiTb KOHbWAEHLMANbHLIM
Yyepes rof, nocne ero 3aaHus, B COOTBETCTBUM C NpaBuiamMu, yCTaHOBIEH-
HbiMn Pesontoumen CM/Res(2001)6, o pocTtyne k gokymeHTam CoBeta
EBponbl.
JaHHbI JOKYMEHT He ByAeT pacnpoCTPaHaTbLCS Ha 3aceaHunn.
Mpocbba NpUHECTN ¢ COBOM AaHHYIO KOMKUIO.
www.venice.coe.int

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

KOHUEMNUUA
NPOBEAEHUS OBLLEEBPOMNEACKOWU KOH®EPEHLUU
Nno KOHCTUTYLUMOHHOMY MOHUTOPUHIY

12 mapta 2016 roga BeHeunaHckas komumccus Coseta EBponbl
Ha 106-om [lneHapHOM 3acemaHun onobpuna npensoxeHue
Mpencenatens KC PA o npoBegeHnn KOHPEPEHUMM NO KOHCTUTY-
LLMOHHOMY MOHUTOPWUHTY.

Komuccusa pekomeHposana ApyTioHaHy [.[. NOAroToBUTL U
npenctaBuTtb Ha 107-om MNneHapHOM 3acenaHnn COOTBETCTBYIOLLYIO
KOHLLENUMIO N OPraHn3aumoHHble MEXaHN3Mbl MPOBEAEHNS OAHHOIO
dopyma C Yyy4eTOM BbISIBNIEHUS BO3MOXHOCTEN MPUMEHEHUS
“KOHTpPOSIbHOro crnMcka BeEPXOBEHCTBA npaa” (YTBEPXAEHHOIO Ha
106-om nneHapHom 3acepgaHmn Kommccum) B NnpoLecce CUCTEMHOMO
KOHCTUTYLIMOHHOIO MOHUTOPUHTA.

LlenecoobpasHocTb NMpoBeOeHUs MexXOyHapoaHOW KOHpEpPEeH-
UMM MO KOHCTUTYLMOHHOMY MOHUTOPUHIY 0BycnoBiieHa Heobxoau-
MOCTbIO:

- BbIpaboTkM 6onee OeNCTBEHHbIX MPaBOBbLIX MEXaHWM3MOB Mnpe-
opofieHns geduumTa KOHCTUTYUMOHann3Ma B COBPEMEHHOM
o6LecTBe, HegONYyLLLEHUS HAKOMIEHUS OTpULLATENbHOM 00Le-
CTBEHHOI 3Hepruu, Kotopasl, Habupas KpUTUYECKYID Maccy,
MOXEeT MPUBECTU K 0OLLECTBEHHbIM KaTak/IM3MaMm;

- BbISIBJIEHUS1 Y3KMX MECT B YCTOMYMBOM U OUHAMUYHOM obec-
nevyeHnn BepxoBeHcTBa KOHCTUTYUUM 1 OanbHelwero coBep-
LLIEHCTBOBaAHUSA MeXaHWU3MOB CyAebHOro KOHCTUTYLMOHHOIo
KOHTPONS;

- 9 PEeKTUBHOIO rapaHTUPOBaHNSA BEpPXOBEHCTBA npaa, obec-
neyYyeHns yCTOMYMBOro A4EMOKPATUYECKOro Pa3BUTUS;

- BbISIBIEHNS BO3MOXHOCTEN npuMeHeHns “KOHTPONIbHOro
crnncka BepxXOBEHCTBA npaea” Oong npoBeaeHMs NOCTOSIHHOMN
KOHCTUTYLMOHHOW ONAarHOCTUKU U MOHUTOPUHIa;
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- pa3paboTKn KOHKPETHbIX NPeaoXeHni No yHudmrkaumm mexa-
HU3MOB MPOBEAEHUSA CUCTEMHOIO KOHCTUTYLIMOHHOIO MOHM-
TOPWHIra ¢ UcrnoJib3oBaHMeM KOHTPOJSIbHOIrO CrMcka BEPXOBEH-
CTBa NpaBa B pa3HbIX NPaBOBbIX CUCTEMAX.

MpepnaraeTcs JaHHYIO TPEXOHEBHYIO KOHDEPEHLMIO NPOBECTU B
EpeBaHe 20-23 okTtabps 2016 roga, coBMewlas C eXerogHom
EpeBaHckol KoHpepeHUyeli No akTyanbHbIM Npo6iemMamM KOHCTUTY-
LMOHHOrO NpaBoCyams.

MpepnaraioTca ong o6¢cyXaeHnsa Tpm npobdnemsi:

1. Ponb KC B npeoaoneHumn 3akoHogaTesNbHbIX NPoOenos u npa-
BOBOW HeonpeaeneHHocTu;

2. MecTtomn POJIb CNCTEMHOI0 KOHCTUTYLUMOHHOIO MOHUTOPUHIa B
COBepLeHCTBOBAHNN CUCTEMbI KOHCTUTYLMOHHOIO KOHTPOJIA U Npe-
oaosieHnn ,El,erVILI,I/ITa KOHCTUTYUMOHANN3Ma;

3. Ponb n 3HavyeHne “KoHTPOMBLHOro cnmcka BEPXOBEHCTBA
npasa” B OCYLLECTBAEHNN MOCTOSAHHOW KOHCTUTYLMOHHOM ANMarHoc-
TUKU 1 MOHUTOPWHrA.

Mo kaxpoit npo6GnemaTuke npeanaraeTca NnpeacTaBuTb ABa
AoKnaga, NnpoAoJDKUTENIbHOCTBIO Mo 20-25 MUHyT.

B pamkax guCKyccuUM KaXXA0My y4acTHUKY nNpeaocTaBnsaeT-
cs po 10 MUHYT ANg BbICTYNJIEHUS U A0 3-X MUHYT A9 Npea-
CTaBJIeHUS! KOHKPETHbIX NPeAJsI0XXEeHUA.

Mo npeaBapuUTesibHOMY COrnacuio N3bAaBWIIN XXKenaHne NPpUHATb
aKTMBHOE yyacTue B paboTe AaHHOW KOHGEepeHLMn aeneraumm KoH-
CTUTYLIMOHHBIX cydoB 6onee yem aBaguaTtv cTpaH, a Takke oo 15
cynen EBponeickoro cyga no npaeBam YenoBeka U Tpoe ObIBLLNX
cyaen EBponerickoro cyaa.

KoHcTutyumoHHein Cyn, Pecnybnvkn ApmeHus 6epeT Ha cebs
pacxogbl Ha MNPOXMBAHWE W NUTaHWe 3apybeXHbiX Aenerauui,
TPaHCMNOPTHbIE Pacxopbl, a Takke paspeLleHne OpraHM3aLMoOHHbIX
BOMPOCOB.

®uHaHCcoBOE yyacTue BeHeunaHCKOM KOMUCCUN B MPOBEAEHUMN
baHHoro ¢dopyma nogpasymeBaeTcd B pa3mMepax CpencTs, yxe
3anaHMpPOBaHHbIX ANng EpeBaHCcKOn MexayHapoaHOM KOHdEepeHLUnn
Ha 2016 rog.

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

B kauecTBe OCHOBHbIX goknagyinkoB KC ApmeHun npegnaraet
Tpex CBOMX NpeacTaBuUTENEN.

MpennonaraeTcqa yd4actve Tpex OOoKNagyYnkos OoT BeHeuumaHckom
KOMMnccunun.

dopma npurnalleHus ons generauuii U aKCcnepToB B paboTte
[aHHOM KOHMEPEHLMM 1 CNINCOK NPUriaLleHHbIX 6yayT CoriacoBaHbl
C cekpeTapuaTom BeHeumnaHcko KOMUCCUN.

r. APYTIOHSIH

lNpeacenartens KC PA,
4yn1ieH 610po BeHeLmaHCKO KoMUccum

09.05.2016 r.
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I. ApyTIOHSIH

lNpencenatenb KC PA,
JOKTOP I0PUANYECKNX HAYK, NMpogeccop

Ponb KOHTPONBHOro cnucka BepxoBeHCTBa npaea
B CUCTEME KOHCTUTYLLMOHHOIO MOHUTOPUHra
(KoHuenTtyanbHble noaxoabl)

BeHeumaHckasa komuccua Coseta EBponbl 11-12 mapTta atoro
roga Ha 106-om nneHapHOM 3acefaHum yteepamna Joknag, o “KoHT-
PONBLHOM CMNUCKE BepxoBeHcTBa npasa”!. Ha Tom e 3acemaHuum
6bin0 3acnywaHo coobuieHne lMNpencepatensa KOHCTUTYLMOHHOIO
Cyna PA 0 KOHUENUUU KOHCTUTYLIMOHHOIO MOHUTOpUHra. O60o3Ha-
YMB aKTyaJIbHOCTb TEMbI N €€ HEMNOCPEACTBEHHYIO CBSI3b C HOBbIMU
noaxonamm K npobreme BepXoBEHCTBA NpaBa, Oblfio peLleHo BHOBb
obpatutbesa K Bonpocy Ha 107-omM nneHapHOM 3acefaHnu, Ha KOTo-
POM NMpeaMeToM 00CYXAEeHUs CTaHYT BO3MOXHbIE KOHLLeNTyaslbHble
noaxodpbl K co3biBy NaHbeBpONenckonm KoHdepeHumMr no Bonpocam
KOHCTUTYLMOHHOIO MOHUTOPUHra.

B pamkax 107-ro nneHapHoro 3acepaHus B uioHe 2016 ropa
HayyHbln coBeT BeHeumaHCKOM KOMMCCUM pPacCMOTPes AaHHYIo
npobseMy Ha OCHOBaHMM [OKNada O KOHUENTyasbHbIX Moaxoaax
Mpencenatens KoHctutyumoHHoro Cyaa PA OTHOCUTENBHO CO3biBa
MaHbeBponenckom KoHdepeHumn. HayuHbili COBET OTMETUA BaXx-
HOCTb co3biBa KoHpepeHuumn mn ydactma akcneptoB Komuccun B

1 Cm. EBponeiickasi KOMUCCKSI 32 LEMOKpaTUIO yepe3 npaso, moknag CDL-
AD(2016)007, Ctpacbypr, 18 mapta 2016 .

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

obcyxaeHuax. CoobuieHue o 3akntodeHnn CoeTta 6bI10 NpeacTas-
JIEHO Ha NneHapHoOM 3acenaHum Komuccuu.

OuyeBUAOHO, 4TO BbIABUHYTas Npobnema 6onee 4emM akTyanbHa U
nosnyduna BCeeBpornenckoe 3ByHaHue.

Cuntaem HeobXxooMMbIM B pamMKax HacToswen nybnukaumun
BKpaTLe NpeacTaBUTb CYLLHOCTb Npobnembl U caenatb psig 3akiio-
YEeHWi KOHLeNTyalbHOro XapakTepaZ.

KakoBbl MCXOOHbIE TE3UCbl, HAa KOTOPbIX MOCTPOEHbl Halln
KOHLLeNTyasibHble NOAXoabl?

1. MHorve 6eppl, HacTUrLIMe 4eNOBEYECTBO B HOBOM ThiCSYE-
NETUM — TePPOPU3M, HACUSIbCTBEHHbIE NepeceneHns ThiCsY
nogen, HeynpasnsgemMass Murpauus, Koppynums, KpamHee
coumnanbHoe paccfioeHve, CcouManbHO-3KOHOMUYeckas
HECTabUNbHOCTb, CPaLLEHNE MNONMUTUYECKUX, SKOHOMMUYECKMX
M aAMWHUCTPATMBHBIX CWUA, pasHOXapakTepHble nonpaHus
npae 4YesioBeka, HENoJIHOUEHHasa peann3auus npuHumna
BEpPXOBEHCTBA MpaBa W Ap. - B OCHOBHOM OOYC/OBMEHbI
0edunTOM KOHCTUTYLUMOHaNM3mMa, PaspbiBOM, BO3HUKLLMM
Mexay akcuonorvenn KoHCcTuTyuum, OCHOBONONaraioowmmm
MPUHUMNAMU U HOPMaMK N PeanbHOM XU3HbIO.

2. B HOBOM TbICSlMENETUM CTAHOBUTCS BCE OYEBUOHEE, HYTO UM-
MYHHas cuctema 4yenoBeyeckoro obLiecTBa HegocTaToyHa U
HE rapaHTnpoBaHbl CBOEBPEMEHHOE pacKpbiThe, OLueHKa n
BOCCTaHOBJIEHE HAapYyLWEeHHOro KOHCTUTYLMNOHHOIo 6anaHca.

3. lapaHTupyouwure ctabunbHOE U AWHAMUYHOE PasBUTUE
coumanbHoro obuwectBa GyHKUMOHANBbHBIE N MHCTUTYLMO-
HaslbHblEe peLleHNd He TOJIbKO B peasibHOM XWU3HU, HO N Ha
KOHCTUTYLMOHHOM YPOBHE HErapMOHUYHblI HOBbIM BbI30BaM.
06 3TOM CBMAOETENLCTBYIOT HE TONbKO PEe3ynbTaTbl OLLEHKMU
WHOEKCa BEpXOBEHCTBa npasa B Oonee 4em cTa CTpaHax
Mupa, HO U NPUIMBLI U OTANB B GOopMmpoBaHun EBponeinc-
KOro coto3a.

4. HayyHble noaxoapl K paspelieHmio npobniiembl NpoTMBOpe-
4YMBbI, N pa3paboTka eauHOM OOKTPUHbLI Aaneka oT yOoBneT-
BOPUTENBLHOIrO YpPOBHS. [lepenoMHbIM MOXHO CcuYMTaTb
npuHatne 106-bIM NneHapHbIM 3acenaHnemMm BeHeunaHckomn
KoMuccum [loknaga O KOHTPOJNIbHOM CMNMCKE BEPXOBEHCTBA

2 MNoppo6HO cM. ApyTioHsiH .l “KOHCTUTYLIMOHHbIA MOHUTOPUHI”. - EpeBaH,
2016 .
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npasa, KOTOPbIN, 0AHAKO, AJ15 NPETBOPEHMUS B XXM3Hb OOJIXKEH
NPOWNTN CEPbE3HBIN NYThb.

5. BecbMa pasnuyHbl NPeAcTaBAEHUS O MOHATUAX “KOHCTUTY-
LUMOHaNM3M”, “KOHCTUTYLIMOHHAA KybTypa”, “KOHCTUTYLIMOH-
Has guarHocTuka”, “KOHCTUTYLMOHHbIA MOHUTOPUHI” U O
MHOMMX APYrnX MOHATUSAX MCXOOAHOM0 3HaYeHus, 06 nx B3au-
MOCBSI3U U B3anMMOOOYCNIOBIEHHOCTW, B pe3ynbTaTe 4ero
noka elle He HalgeHbl OEeNCTBEHHble U obLenpuemMnemsle
peLeHns onst packpbiTUs, OLLEHKN 1 MPEOAOSIEHNS KAXO0ro

HapyweHns KOHCTUTYLUNOHHOI O 6anaHca B CTpaHe.

6. CUCTEMHbIE pELUeHNs NPaBOBLIX NMPOOMAEM 4YacTO CO3A4al0T
noyBy A/s MPOAMKTOBAHHbLIX MOJIUTUYECKON Lenecoobpas-
HOCTbIO BMeLIaTeNbCTB, YTO NPUBOAMUT K AafibHellemy oc-
NOXHEeHWIo 6onesHen, HacTUrLINX OOLLECTBEHHbIN OpPraHn3Mm,
Korna yxe HenabexHbl “Xupypruieckme” BMeLlaTenbCTBa.

7. C TO4YKM 3pEHUs rapaHTMPOBaHUSA caMogoCcTaTto4HOCTU KOHC-
TUTYLUUM B OCHOBHOM MOKa elle He HangeHbl PaBHOLIEHHbIE
peLLeHns BONPOCOB peanusaumn noTeHumana HenocpeacT-
BEHHOW AEMOKPATUM N rapaHTUPOBAHMUA KOHCTUTYLIMOHHOM
poOnn rpaxaaHckoro obulecTBa, BHeEAPEHUS OENCTBEHHbIX
MHCTUTYTOB KOHCTUTYLIMOHHOM OTBETCTBEHHOCTU, obecneye-
HUS OMHaMMYHOro G6anaHca BeTBEW BAACTW, MPEBPAaLLEHUS
BEPXOBEHCTBA NpaBa B KPaeyroJibHbl KaMeHb OOLLEeCTBEH-
HOro noBedeHns 1 paga gpyrnx Bornpocos.

Ina otBeTa Ha Bonpoc “YT1o genatb?” Mbl CYNTAEM UCXOAHLIMM
crnenyowye noaxonbl K OCHOBHbBIM MOHATUSIM.

A/ HecMOTpss HA MHOMOYUCNEHHOCTb XapakKTepPUCTUK MOHATUSA
“KoHcTUTYUMA” Mbl CHMTAEM NepBUYHBIM, 4TO KOHCTUTYUuMsa — 3TO
0OLLEeCTBEHHOE corfacme BOKPYr OCHOBOMOMNAraloLwmx NpuHLMNOB,
LeHHocTel 1 npasun ObiTua. OHa B MEPBYIO O4Yepenb SBNSETCH
OCHOBHbIM 3aKOHOM rpa)xaaHckoro obuiectBa W O0SXHA UMETb
PaBHOLLEHHbIE N AENCTBEHHbIE MEXAHMU3MbI 3aLLNThLl U MPETBOPEHNS
B XWM3Hb. KOHCTUTYUMs kak OCHOBHOW 3aKOH LVBUIN30BAHHOIO
obLWEeXNTNA SIBNSETCHA rapaHTuen u cpenctsom obecnedvyeHus
CTabunnbHOrO N ANHAMUYHOIO PasBUTUS. A 3TO BO3MOXHO TOJIbKO B
TOM cnyyae, korga B cuny KOHCTUTyuuM BEPXOBEHCTBO MNpaBa CTa-
HOBUTCS OCHOBOW COLMANbHOrO MOBEAEHUS JIMYHOCTWU, MOAUTU-
4eckoro mnoOBeAEeHUS TMOJIMTUYECKUX WHCTUTYTOB rOCydapcTBa,
ny6an4HOro noBeaeHUs BNacTen.

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

B/ MNoHaTME “KOHCTUTYLMOHHAA KynbTypa” B NPaBOBOM rocy-
papctee GopmMynmpyeTcss HaMn Kak SBASIOWANACS CTEPXHEM
0OLLECTBEHHOrO MO3HAHUSA OnpeneneHHas LIEHHOCTHasi cucTema
NCTOPUYECKN CNOXMBLUNXCS, CTabUNbHbIX, 0BOralleHHbIX OMbITOM
NMoKOJSIEHUIW 1 BCero 4yenoBedecTBa ybexaeHwui, npeacTaBieHnid,
NpaBOBOCMAPUATUS, MPABOCO3HAHWS, KOTOPas Ans COUMansHOro o6-
LecTBa SIBNSIETCA OCHOBOW YCTAHOBNEHUSI U rapaHTUpPOBaHUS 06-
LLLECTBEHHbIM COMflaCMeM OCHOBHbIX MPaBu CBOEro AeMoKpaTmyec-
KOro 1 NPaBOBOro NOBEAEHUS.

NHuumnpoBaHHas mMexayHapogHbiM COOOLECTBOM HOBas Mo-
BeCTka CTabUNbHOro PasBUTMS HUKOrAA@ HE BOMIOTUTCS B XU3Hb,
€Cnn B MeXAYHapOAHbIX M BHYTPUIrOCY4apCTBEHHbIX OTHOLLEHUSX HE
Oynet obecrnevyeH HEOOXOAMMBLIA N [OCTATOYHbIA YPOBEHb KOHC-
TUTYLUMOHHOW KyNbTypbl, 6a3UpYOLWNACS HA NPUHUMNAX KOHCTU-
TYUMOHANM3aumm couuanbHON XU3HW, CrpaBenIMBOCTU U BEPXO-
BEHCTBa MpaB 4enoBeka. Peanusaumsa eguMHOrNacHO MNPUHATHIX
FeHepanbHoM Accambneeii OOH B ceHTa6pe 2015 ropa u
oxBatbiBalowmx nepuog fo 2030 roga 17 uenein mn 169 3apad
CTabunbHOrO Pa3BUTUS HanpaB/ieHa Ha CO34aHNE MMEHHO Takoro
MMpa, B KOTOPOM BaxHehwumMn npeanocblikamm nogobHOro
pa3BUTUS CTaHYT, B HACTHOCTW, AEMOKPATUS, BEPXOBEHCTBO Npaga,
padymHoe npasneHue. 06sa3aTensCTBOM rocyaapcTs MMpa CHMTaeT-
cs “cnocobcTBOBaHME Pa3BUTUIO BEPXOBEHCTBA MpaBa Ha HaUWO-
HaJIbHOM 1 MEeXAYHapOAHOM YPOBHSX N 06ecnevyeHne BCeM PaBHOIO
[ocTyna K npaBocyamio”. A 3To TpebyeT pPaBHOLIEHHOIrO YPOBHS
KOHCTUTYLIMOHHOM KYNbTYpbl.

B/ MNoHATHE “KOHCTUTYLUOHANU3M” HaMM XxapakTepu3yeTcs B
NnepBylo o4Yepelb Kak CMOCOOHOCTb XXUTb B peasibHOW XWU3HU No
KOHCTUTYLUMOHHbIM NpuHuunam. “KoHCTUTyuuoHanmsm” — ecTb
HanMyMe yCTaHOBJIEHHbIX OOLLLECTBEHHbLIM COrflacCMeM OCHOBHbIX
npaeBua OEMOKPATUYHONO WU MPaBOBOrO MOBEAEHUS!, UX CYLLECT-
BOBaHME KaK XMBYLLEN peasibHOCTM B OOLIECTBEHHOM >XW3HU, B
rpaxaaHCKkoOM MOBEAEHUN Kax[oro MHAMBMAA, B MpPOLECCe OCy-
LLEeCTBNIEHNS OCYOapCTBEHHO-BNACTHbLIX MoaHoMouun. Bonee
0600LLEHHO “KOHCTUTYLMOHANN3M” — 3TO CUCTEMHOE U OCMbIC-
JIeHHOEe HaJinume KOHCTUTYLMOHHbIX LiIeHHOCTel B OOLeCTBEH-
HOI XXMn3HWU. OH BbICTYNaeT Kak OOLUA NPABOBOA NMPUHLMN Xa-
pakTepuUCcTUKN coumanbHOro noeseaeHus obuiecTtBa. lMoaTomy
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3a/a4a 3akioyaeTcs He B MPOCTOM NpUMeHeHn KoOHCTUTyuumn, a B
dOpMUPOBaAHMN TakOM COLMANBbHOW CUCTEMBLI, B KOTOpOW KOHC-
TUTYUUS peanmnadyeTcs KaXa0m KNeTKon 9TON CUCTEMbI KakK yCNoBMe
€€ CyLLeCTBOBaHMS.

Mo Hawemy MHEeHUIO, CyLl,eCTBOBaHME KOHCTUTYLMOHanM3ma
nmeeT, npexpae BCero, akCMOJIONMYECKMA XapakTep U CBA3aHO C
peanuer KOHCTUTYLMOHHOW KynbTypbl. KOHCTUTYLMOHaNN3M - He
CTOJIb CBUAETENIbCTBO NUCbMeHHON KoHcTUTyuun, ckonb npo-
fiBJieHUe KOHCTUTYLMOHHOM KYJIbTYPbl, OCMbIC/IEHHOE CYyLLeCT-
BOBaHWE KOHCTUTYLMOHHOrO CTPOSl U €ro Cyui,eCTBEeHHbIX
3/1IeMEHTOB B peanbHON XWU3HU. KoOHCTUTyuuMoHanuam, Kak u
npaBo, — 3T0 06bEeKTUBHaA couuanbHas peanus, CBUAETEeNbCT-
BO CTeneHW LUBUJIM3OBAHHOIO OOLLEXUTUS COLMaJIbHOro
obuwecTBa, rapaHTUa CTabuIbHOro U AUHAMUYHOIO pPa3BUTUS
AaHHoro o6wecTteas. KOHCTUTYLMOHANN3M — XapakKTepucTuka
CYLHOCTU B3aMMOCOI/1aCOBaHHOIro CyLLeCTBOBaHNS couuasb-
HOro oo6uiecTBa, CBMAETENIbCTBO €ro OCMbICJIEHHOIO CyLLecT-
BOBaHUSA BO BPpEMeHU, NoKa3aTeslb CTeNneHu 3pesiocTu ooLwecT-
BEHHbIX OTHOLUEHUM U UX NPaBOBOro perjlaMmeHTUPOBaHUS.
KoHCTuTyumoHannam — BbiCllag Ueflb LMBUAM30BAHHOIO OOLEXWN-
TUS, K KOTOPOMY OOLLECTBO JOMKHO NOCTOSIHHO CTPEMMUTBLCS.

[/ TloHaTne “KOHCTUTYUMOHHAs AuarHocTuka” BkO4YaeT
WHCTPYMEHTapMIA MU BECb MPOLLECC OLEHKN KOHCTUTYLMOHanM3ma B
00LLEeCTBE, pacKpbiTUe COOTBETCTBUSA peasibHbIX OOLLECTBEH-
HbIX OTHOLUEHNIA KOHCTUTYLMOHHO 3aKpemnJieHHbIM LLeHHOCTSAM,
npuHUMNamMm u HopMmam. KOHCTUTYUMOHHAs AMarHocTMKa HeobXxo-
AVMa B MNepBylo o4epeab AJIA pacKpbiTUSA peanbHOro COCTOSHUS,
TeHAEeHUUA Pa3sBUTUA U pa3HOXapaKTepPHbIX UCKaXXEHUN KOHC-

3 06 atom cMm. ApyTioHsiH . KOHCTUTYLMOHANM3M Kak dyHAAMeHTaNbHbIA
NPUHLMN NpaBa B NPaBoBOM rocyaapcTee // KOHCTUTYuMoHHOEe npaBocyane,
2012, N 1. - C. 5-16. BorHaapb H. KoHuenuusa cynebHoro KOHCTUTYLIMOHaNN3-
Ma: MeToAosIorMs UCCNefoBaHWs B CBETE MPakTUKM KOHCTUTYLMOHHOrO
npasocyausi. Tam xe. - C. 29.

4 Hawm noaxoapl kKacaTeNbHO 06bekTa KOHCTUTYLIMOHHOrO MOHUTOPUHIA HaLLM
LIMPOKYID ornacky B npodeccuoHanbHolW nutepaTtype. B wactHocTm,
npodeccop boHpapb H.C. nuweT: “Kak cnpaBensMBo oTMeyan B OAHOM U3
cBoux BbicTynneHuii lMpeacepnatens KoHctuTyumoHHoro Cypa PecnyGnuvku
Apmenns npodeccop [.I. ApyTIOHSIH, KOHCTUTYLMOHHYIO ANArHOCTUKY
COLMANbHO-3KOHOMMYECKMX U MOJIMTUHECKUX MPOLIECCOB B CTPAHE HYXHO
HayMHaTb C CaMOW CUCTEMbl KOHCTUTyumoHanuama” / Cm. bongapb H.C.
KOHCTUTYUMOHHaA MOAEPHN3ALNSA POCCUINCKON rOCYAapCTBEHHOCTU: B CBETE
NPaKTUKN KOHCTUTYLUMOHHOrO npasocyaust. - M., 2014. - C. 14./.

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

TUTYLIMOHANIN3Ma B peasibHOM XXU3HMU.

OO0beKkTaMu KOHCTUTYLMOHHOW AWNArHOCTUKMU SBASIOTCS:
00LecTBEHHAs XWU3Hb B LEIOM; COCTOSAHWE KOHCTUTYLIMOHHO yCTa-
HOBJNIEHHOr0 YHKUMOHANBLHOrO GanaHca 1, B YaCTHOCTU, OesaTeb-
HOCTb OpPraHoOB BflaCTUA.

Cy6beKkTaMn KOHCTUTYLMOHHOW AMArHOCTUKMU SIBASIOTCS:
HapoA4, Kak HOCUTENb W MCTOYHWK BRACTW; OpraHbl rocynapcr-
BEHHOr0 YNpaBieHUs 1 MECTHOIO CaMOYMNpPaBfEHUs; BCE UHCTUTYThI
rpaxgaHckoro obLecTBa; kaxaoe nmuo.

OcobeHHO B nepuof OOLLECTBEHHbIX NMpPeobpa3oBaHnini unn B
YCNOBUSIX HECTAOUIBHOIO0 KOHCTUTYLIMOHHOIO 6anaHca OCHOBHbIMU
3apavaMyn KOHCTUTYLLMOHHOW ANArHOCTUKU ABNSIIOTCS, B 4acT-
HOCTU:

- BbISIBIEHME HAPYLLUEHHOIO KOHCTUTYLMOHHOIO BanaHca;

- oueHka xapakTtepa 1 GopM NPOosiIBNEHMS JAHHOIO HaPYLUEHUS
Ha OCHOBaHWU MHOrOMaKTOPHOW OLLEHKN CUTYyaLNU;

- PaCKpbITUE MPUYMH ITUX HAPYLUEHUIA U BbIABUXEHWE WHCT-
PYMEHTapus ANl BOCCTAHOBJIEHUS HAPYLUEHHONO KOHCTUTY-
LuMoHHoro 6anaHca.

KoHCcTUTyUMOHHasa AnarHocTuka AoJikHa 6a3vupoBaTbCs Ha
cneaylowmx OCHOBHbIX NPUHLMNAX:

- BbISIBNIEHME N0OOro HapyLleHNst KOHCTUTYLIMOHHOIO H6anaHca
B PEXMME HEMPEPDLIBHOIO AENCTBUS;

- OLEHKa XapakTepa HapyLLEHMS;

- BblOBUMXEHNE CpeacTB M cnocobos
KOHCTUTYLIMOHANN3MA;

- rapaHTMPOBAHHOCTb HEAOMYLLEHUS HOBOrO HapyLleHus npu
BOCCTaHOBJIEHUN PYHKUMOHANBHOMO 6anaHca.

Ona ocywecTBneHns nocnenoBaTesibHOM KOHCTUTYLIMOHHOW
OVNarHoCTUKM HeoOXOAMMO BbIAENUTL TaKyld CUCTEMY MHAMKa-
TOpoB, koTOpas OyaeT B COCTOSHMM BCECTOPOHHE WM MOSHOCTbIO
OXapakTepun3oBaTb KOHCTUTYLMOHHOCTb U3yYaeMblX OOLLECTBEHHbIX
OTHOLLIEHWA.

BOCCTaHOBNEHUSA

0/ “KOHCTUTYLMOHHBIN MOHUTOPUHI” — 3TO CPEACcTBO U
BO3MOXHOCTb rapaHTUPOBaHWSA Ha OCHOBAHWW KOHCTUTYLIMOHHOM
OVNarHOCTUKN KOHCTUTYUMOHHOrO 6anaHca B AWHaMuKe, Npeogo-
neHuvs geduumTa KOHCTUTYLMOHan3ma, obecnevyeHns ctabuibHOro
M AVHAaMWYHOI O Pa3BUTUS.

KOHCTUTYUMOHHBIA MOHUTOPWHI NpeanonaraeT:

- HErNnpepbIBHYKD KOHCTUTYLMOHHYIO OMArHOCTUKY C LENbio
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BbISIBIEHNS BO3MOXHbIX UICKQXEHN KOHCTUTYLMOHANU3Ma;

- B pe3ynbTaTe CPaBHUTENILHOIO aHaM3a 1 OLLEHKM ero pesysb-
TaToB AJ19 BOCCTAHOBJIEHUSI HAPYLUEHHORO KOHCTUTYLMOHHOIO
OGanaHca Hanuune HeobXoaAMMbIX PYHKLMOHANBbHBIX M UHCTU-
TYLMOHANbHbIX MEXaHN3MOB;

- obecrneyeHre 0OpPaTHOM CBA3U MEXAY KOHCTUTYLIMOHHBLIMU
peLIEeHNaIMU 1 Pa3BUTUAMUN KOHCTUTYLIMOHHOW NPaKTUKK;

- HanmMyme OENCTBEHHOMN CUCTEMbI KOHCTUTYLIMOHHOW OTBETCT-
BEHHOCTW.

[nsa ocywecTBneHnsa KOHCTUTYLUMOHHOMO MOHUTOPUHIA CYUTAaEM
BaXHbIM YTOYHEHME MOAXO0O0B OCOOEHHO OTHOCUTENIBHO Tpex
BOMPOCOB.

Bo-nepBbix, C NOMOLLbIO KAaKOr0 WMHCTPYMEHTapUa U Kakux
METOA0B BO3MOXHO OCYLLIECTBUTb CUCTEMHYID KOHCTUTYLMOHHYIO
OVNarHocTuky?

Bo-BTOpbIX, Kakyld pojib U 3HAYEHME MOXET UMETb paspa-
6oTaHHbI BeHeumaHckon komuccuern KOHTPObHbIA CNUCOK Bep-
XOBEHCTBA Nnpaga npu OCYLWECTBAEHNN KOHCTUTYLIMOHHOIO MOHUTO-
puHra?

B-TpeTbux, Kakon MOXeT ObITb NMpaBoBas CUCTEMA KOHCTUTY-
LMOHHOIrO MOHUTOPWHIa B acnekte GyHKUMOHANbHbLIX U UHCTUTYLINO-
HaNbHbIX PELLUEHNIN?

K nepBomMy BONpOCY Mbl CHMTAEM LLeNIecO0bpasHbiM 00paTUTLCS
OTAENbHO, MO3TOMY akUEeHTUPOBKW B HacTosLeln nybnukaumm
KOCHYTCS BTOPOIr0O 1 TPEeTbEro BONPOCOB.

Mo HawemMy MHeHUIO, OTBET Ha BTOPOI BONPOC HaJ0 UCKaTb Kak B
MeTO40M0rMYEeCKON, Tak 1 B METOANYECKON NIIOCKOCTH.

B metomonornyeckom acnekte KOHTPOJbHLIM CANCOK, ONMPasiCb
Ha BOCMpPUSITUE BEPXOBEHCTBA NPaBa Kak BceoobLl,ero u ocCHoOBoMNo-
Naralowero npuHuuna AeMOoKpaTuMm, ero XapakTepUCTUKY U
packpbITUe ero CyLLHOCTU B MEXAYHapOAHbIX MPaBOBbIX AJOKYMEH-
Tax, BCECTOPOHHIOK OLLEHKY OCOBEHHOCTEN peanusaumm, CpaBHU-
TeNbHbI aHanNM3 ero xapakTepuCTUK, OAHHbLIX Pa3SINYHbIMW aBTO-
pamu, BrepBble B CUCTEMHON LIENOCTHOCTU NPEeacTaBAsgeT MHOMo-
CNOWHbIE NPOSABAEHNS NPUHLMNA BEPXOBEHCTBA Npasa B NPaBOBOM
rocypapcTee. [lenaloTca Takme BbIBOAbl MCXOAHOrO 3HAYEHUs,
COrnacHoO KOTOPbIM, B YaCTHOCTU:

- MPUHLUMN BEPXOBEHCTBA NpaBa A0/HKEH MPUMEHSTLCA Ha BCEX
YPOBHSX rOCYAapPCTBEHHOW BAACTU (NYHKT 17);

- HE3AaBMCMMO OT Pa3HOPOAHbIX TOIKOBAHU MOHATUS CYLLECT-
BYET eANHOE BOCMNPUSATNE SNIEMEHTOB BEPXOBEHCTBA Npasa.

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

Mx wecThb:

* 3aKOHHOCTb;

* NpaBoBas ONPeAEeNIEHHOCTb;

* 3anpeT NPon3Bona;

+ OOCTYN K NPaBOCYANIO B HE3AaBMCUMbIX U 6ECNPUCTPACTHBIX
cynax;

* YBaXXEHVE MpaB YeI0BEKA;

* HeAUCKpMMUHaALMA N paBeHCTBO BCEX MNepen 3akOHOM
(nyHkT 18);

- 0603HauuMBaeTcsa geknapupoBaHHbiii OOH B 2012 rooy noaxon,
O TOM, YTO «BEPXOBEHCTBO MpaBa 0AMHAKOBO MPUMEHUMO KO
BCEM rocygapcrBaMm M MeXAyHapOAHbIM OpraHu3auuam»
(nyHKT 22);

- KOHTPO/bHBLIN CNUCOK BEPXOBEHCTBA MNpaBa OPUEHTMPOBAH B
OCHOBHOM Ha OLLEeHKY NPaBOBbIX rAPAHTUN (NYHKT 25);

- DOCTUXEHWE MOJIHONO BEPXOBEHCTBA MNpaBsa BCe eLle 0CTaeTcs
HEeOCYLLECTBNEHHON 3aa4en Jaxe B CTpaHax C YyCTOSIBLUENCS
nemokpaTtmen (NyHkT 29);

- 6e3 rapaHTMpoBaHuUs, 00ecneYeHns 1 3aLLMThl MPaB YenoBeKa
He MOXeT BbITb BEPXOBEHCTBA NpaBa (NyHKT 31);

- BEPXOBEHCTBO NpaBa OTHOCUTCH KO BCEN NPaBOBOW CUCTEME,
KO BCEM MPOSABAEHUAM OrpaHu4YeHunsl BNacTu MNpPaBoOM W
3awuThl NpaB YyenoBeka (MyHkTbl 33-37);

- BEPXOBEHCTBO MpaBa MOXET YCMewHO OCYLLeCTBAATbCA
TONbKO B TOW CTpaHe, HacCefieHMe KOTOpOoW ollyuaeTt
KONNIEKTMBHYIO OTBETCTBEHHOCTb 3a MPETBOPEHUE B XM3Hb
3TOr0 NPUHUMNA N XO4ET caenaTb ero HEOTbEMIIEMOW HYaCThbio
CBOE COOCTBEHHOM NMpaBoBOM, NONUTUYECKO N 0OLLLIECTBEH-
HOM KyNbTypbl (MYHKT 43).

Bce ykasaHHble 3akio4eHUs UMEIOT KpaeyrosibHoe 3Ha4veHue
TakXe C TOYKM 3PEHUS peanm3aLnmy BblABUHYTbIX HAMW KOHLLENTYasb-
HbIX NOAXOO0B.

B MeToamM4eckom acrnekte MCXOAHbIM SABMSIETCS KOHCTAaTUPOBAH-
HOe BeHeuunaHCKOM KOMUCCUEN MNONOXeHune, COornacHo KOTOpOoMy
KOHTPONbHBIN CMMCOK BEPXOBEHCTBA NpPaBa SABASETCS MHHOBALMOH-
HbIM N 3DPEKTMBHBIM CNOCOOOM OLIEHKN rapaHTUPOBaHUS BEPXO-
BEHCTBa MpaBa B TOM WM MHOW CTpaHe MO eAUHON mMeToauke,
YYMTbIBas KOHKPETHbIE OCOBEHHOCTM MPABOBOW CUCTEMbI OAHHOM
CTpaHbl (NyHKTbl 20, 25, 34). B TO Xe Bpems Ana OCyLLECTBNEHUS
OENCTBEHHbIX LLIAroB No OLEHKEe BEPXOBEHCTBA NpaBa OPUMEHTUPO-
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BOYHOE 3Ha4YeHue MMEKT NoaxoAbl MEeTOAVNYECKOro 3HaYeHwus,
npeacTtaBfieHHble B NyHkTax 43-120 KOHTPOABHOro cnmcka.

BbiBOa, oymaem, ogHO3Ha4veH: pa3paboTaHHbIi BeHeumaHckom
KoMmuccuern KoOHTpOsbHbIA CMMCOK BEPXOBEHCTBA NpaBa OTKPbIBAET
Ka4eCTBEHHO HOBYIO CTPaHWULy Afs TOro, 4ToObl COCTaBUTb MOJIHOE,
CUCTEMaTU3NPOBAHHOE, YETKOE MPeAcTaB/iEHME O peann3auyn Ha
NpakTuKe NpuHUMNA BEPXOBEHCTBA NpaBa, caenatb MHOrogakTop-
HbIl aHanu3, aPdEKTUBHO U ONTUMANIbHO YNPaB/sSTb MNPOLECCOM
npaBoBbIXx pa3BuTuin. OH paeT MNOJIHbIA CUCTEMATU3UPOBAHHLIN
VIHCTPYMEHTapUI KaK ANs KOIMYECTBEHHOM, TaK 1 1S KAYECTBEHHOMN
OLEHKWN COCTOSIHUS BEPXOBEHCTBA Npasa.

Bonee TOro, no Hawemy ranybokomy ybexaeHuio, Takoe MHOro-
C/TIOVNHOE pacKpbITUe COCTOSIHUS BEPXOBEHCTBA Npasa co34acT nos-
HOE MpeAcCTaBfiEHNE TakXe O peasbHOM COCTOSIHUW KOHCTUTYLMO-
HanM3ma 1M ypoBHE KOHCTUTYLIMOHHOWM KynbTypbl B cTpaHe. Cnepno-
BaTEeNbHO, MPU OCYLIECTBNEHUN KOHCTUTYLMOHHOIO MOHUTOPUHIa
KOHTpONbHLIM CNUCOK BEPXOBEHCTBA NpaBa NpMobpeTaeT UCKIoYN-
TENbHOE UNCXOOHOE 3HAYEHME KakK B aCrekTe MeTOAO0I0OrMYecKmx
noaxonoB., Tak 1 B acrekTe MeTOANYECKUX OPUEHTUPOB.

3agaya B TOM, YTO KOHCTUTYLIMOHHbIN MOHUTOPWHI OO/KEH MMETb
HEe OTPLIBOYHbIN N ANCKPETHbLIN XapakTep, a A0J/IKEH OCYLLECTBASATLCS
Nno MPUHUMNAM HEMPEPbLIBHOCTU N YETKOW MEPUOOUNYHOCTU, Takxke
NoCpencTBOM OLEHKN COCTOAHUS BEPXOBEHCTBA NpaBa pacKpbiBas
KaX/[0e HapylleHMe KOHCTUTYLIMOHHOro 6anaHca, kaxaoe OTKIoHe-
HUE OT KOHCTUTYLMOHHOM aKCUMONOMMU U KOHCTUTYLIMOHHBIX MNPWH-
LMMNOB, KaXO0€ UCKaXEHWNE KOHCTUTYLMOHaNnM3ma.

Kakon pomkHa 6bITb NpaBoBasi CMCTeMa KOHCTUTYLIMOHHORO MOHUTO-
puyHra B acnekte GyHKUNOHANbHBIX 1 UHCTUTYLMOHASbHBIX PELLEHWNIA?

B yTtBepxaeHHOM BeHeumaHckon kKomMmuccumen KOHTPOSIbHOM
CNnCKe yKasblBaeTCs, Kakme MHGOOPMALMOHHBLIE WUCTOYHUKU ON1K
€BPOMNENCKMX CTPaH MOMyT CIYXWUTb OCHOBAHMEM OLEHKN BEpXO-
BeHcTBa npasa. Ecnm npoBogutCcs OTAENbHOE, pa3oBOE MCCNENO-
BaHVe, Aaxe B rogoBOM paspese, TO Ans 3Toro TpebyeTcs OavH
noaxod, a eCnyv MOHUTOPUHI MOCTOSIHHBbIA M HEMNPEPLIBHLINA, TO
noaxon, AOMKEH OblTb COBEPLUEHHO MHBLIM.

CyWwHOCTb KOHCTUTYLIMOHHOIO MOHUTOPMWHIa 3aK/l04aeTCs B TOM,
4YTO OOMMKHO OCYLLECTBAATLCS MOCTOSSHHOE U CUCTeMaTusu-
pOBaHHOE BbIIBJIEHUE pPEasibHOr0 COCTOSAHUA KOHCTUTYLMO-
Hanuama B OOLECTBEHHOW XU3HW. JOJKHA OCYLLEeCTBAATbCS
Takas (GyHKUUS MMMYHHOW CUCTEMbl, KOTOpasi XxapaKkTepHa
KaXaomMy opraHmamy. Becb OOLLECTBEHHbLIN OpraHM3am [O0IXKEeH

O KOHTpOJSIbHOM CNUCKE BEPXOBEHCTBA NpaBa

OblTb BOBMEYEH B MPOLECC AWHAMUYHOrOo cobnaeHns GyHK-
LMOHANBbHOIN0 KOHCTUTYLIMOHHOrO GanaHca, BbISIBIEHUS!, OLLEHKU U
BOCCT@HOBJIEHVUS pPaBHO3HaYHbIM MPaBOBbLIM BMELUATEIbCTBOM
Kaxaoro ero HapyweHus. KOHTPONbHbIN CMMCOK BEPXOBEHCTBA
npaea SABNASETCH WCKIHYUTESNIbHBIM CPEACTBOM U BO3MOXHOCTbLIO
OCYLLEeCTBJIEHUS BbITEKAKOWEN VMEHHO W3 Takon OyHKUUN
HeoOXOANMON KOHCTUTYLLMOHHOMW AMArHOCTUKU, 4YTO SBASETCH
HEOBXOOMMBIM N UCXOAHLIM 3TarnOM KOHCTUTYLIMOHHOIO MOHUTO-
pviHra.

Kak pomkeH ObiTb OPraHM30BaH M Kak OO/MKEH OCYLLECTBAATLCS
KOHCTUTYLIMOHHBIA MOHUTOPUHI?

MbI cuntaem, 410 B GYHKLMOHANIbHOM aCrnekTe B KOHCTUTYLIMOH-
HOM MOHWUTOPUHIe CYLECTBEHHYIO POJib OO0JIKHbl Urpatb BCe
KOHCTUTYLIMOHHbIE MHCTUTYTbI CTPaHbI U rpaxaaHckoe obLLLEeCTBO.

B HacTosLee BpeMsa YacTUYHO 3Ta 3a4a4a peLlaeTcs NocpeacT-
BOM KOHCTUTYLMOHHOro KoHTpond. OgHako Hawm mccnegosaHus
NPUBOAAT K BbIBOAY, YTO B CUCTEME KOHCTUTYLIMOHHOIO KOHTPONA B
OCHOBHOM [EACTBEHHbIM SIBASIETCS 3NIEMEHT CYAEOHOro KOHCTUTY-
LIMOHHOIO KOHTPONA. Bce ocTanbHble 3N1eMeHThl He BNUCHLIBAIOTCH B
JIOrMKY CUCTEMHOM LEeNOCTHOCTU 1 N0 CBOEN PYHKUMNOHANBHON PO
N B CUCTEMHOWN LENOCTHOCTM HE COOTBETCTBYIOT TpebOoBaHUAM
HOBbIX BbI3OBOB NMpeononeHns aedopmMaumin KOHCTUTYLMOHanM3ama
M HaKOMAEHUN OTpULATENLHOM counanbHOM 3Heprun. oaTtomy
TpebyoTCs KAYECTBEHHO HOBbIE NMOAXOAb! U PELLEHUS.

B npepnaraemoin Hamn OOKTPUHE B MEPBYKD O4Yepenb akueH-
TUpPYeTCS paspeLLeHne aByx Npobnem:

BO-NepBbIX, rapaHTUPOBaTb U 06eCcneYnTb CaMogoCTaTO4YHOCTb
M AMHAaMUYHOE 9BOJIOUMOHHOE pa3eutune KoHCcTutyuum;

BO-BTOPbIX, CO34aTb HEOOXO0ANMblE PYHKLMOHANbHBLIE N UHCTU-
TYUVOHAsbHbIE rAPaHTUKN A4S CBOEBPEMEHHOIO BbISIBIEHUS, OLLEHKUN
1 npeogoneHnsa nedopmMaunin KOHCTUTYLIMOHaNn3ma.

Kaxpas 13 HUX MOXET CTaTb OTAENIbHOW TeMon dyHOaMeH-
TanbHOro obcyxaeHnsa. K nepeoi Mbl B 00LLMX YepTax 06paTuimch B
KoHuenuun nocnepgHux pedopm KoHcTutyumm Pecnybnuvku Ap-
MEHUA N CHYMTAEM, 4YTO MNpPeACTaBfIEHHbIE B Hel noaxodbl MOryt
NpeacTaBNsaTb OONLLUOK NHTEPEC AN KAXKAO0M CTPaHbI.

B pamkax aTon nybnnkaumm nonbiTaloCb BKPATLLE 00paTUTLCH KO
BTOpOW npobneme.

Haw nepsoHayanbHbI NOAX04, 3aK/I0HaeTCs B TOM, YTO B WHC-
TUTYLMOHANIbHOW CUCTEME KOHCTUTYLIMOHHOIO MOHUTOPWHra COOT-
BETCTBYIOLLYIO POfib AOKHbBI UMETb BCE KOHCTUTYLIMOHHbIE CYyObeK-
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Tbl — YesI0BEK, MHCTUTYTbl rpaxaaHCKoro obuiectsa, BCE OpraHbl
ny6nunyHoi Bnactn. OHM OOMKHbI BbICTYNATb B CUCTEMHOW LENoCT-
HOCTW, B3aMMOAONOMHAIOWMMN GYHKUMSAMU, UCK0Y4as 00CToNA-
TENbCTBO HEPEArmpoBaHUS Ha Kakoe-NMbo HapylIeHUE KOHCTUTY-
unMoHHoro 6anaHca. B acnekte nocnegHero uckaYUTENbHa POfb
KaXxaoro usieHa obLLEeCTBA U MHCTUTYTOB rPaXAaHCKoro obLLecTsa,
OCyLLEeCTBNEHNE KOTOPOW AO/MKHO MMETb HEeoOXOAMMblE KOHCTU-
TYUMOHHbIE rapaHTun. C 3TON Lenblo AokHaA 6blTb obecnedveHa u
rapaHTMpoBaHa b6ecnepeboliHas NesaTeNbHOCTb HEPBHOW CUCTEMBI
coumanbHoro obuiecTtsa.

B cucteme nybnanyHom Bnact1 ocobasi BaXHOCTb NpMAaeTcs ponu
rnasbl rocygapcTea. B mexayHapoaHOW KOHCTUTYLIMOHHOM MPakTuKe,
kak npasuno, MNMpe3naeHT aBAseTca NoANTUHECKUM rapaHTom obec-
neyeHns BepxoBeHcTBa KoHcTuTyumn. Ons 3TOro HeobxoauMmo, B
4aCTHOCTU, NpuaaTb OEeNCTBEHHOE KOHCTUTYLIMOHHO-NPaBOBOE CO-
JepXaHne TakuM KOHCTUTYLMOHHBLIM MOJIOXEHUSM, Kak: “Mpe3ngeHT
obecneuymBaeT cobnogeHne KoHctutyumm” (cm. KoHcTutyumm dpaH-
unm (cT. 5), Nonbwn (NyHKT 2 ctaTbn 126), ApmeHun (cT. 123); “INpe-
3npeHT asnsetca rapaHtoMm KoHctutyumun” (cm. KOHCTUTYLUS
Poccuiickon depepaumn (yactb 2 ctatbun 80); “Mpe3naeHT obecne-
YMBAET ... HOPMAJIbHYIO OEATENbHOCTb OEMOKPATUYECKUX UHCTUTY-
TOB...” (KoHcTuTyumsa Moptyranum (ctatba 120); “... MNMpe3npeHT
obecneymBaeT HOPMAJIbHYIO AEATENbHOCTb [OCYAapPCTBEHHbIX
opraHoB” (KoHcTuTyuma Cnosakum (4acte 1 ctaten 101) n 1.4,

Oo6ecneyvyeHne cobnogeHnsa KoHcTutyumm mmeet cyrybo ¢dop-
MajibHbI XapakTep BO BCEX Tex ClydasX, Korga WHCTUTYTOM
Mpe3ngeHTa He OCYLLECTBJISETCA HENpPepbiBHAA KOHCTUTYLIMOHHAA
AunarHocTtumka.

Hafo oTMeTuTb, 4TO BHEOPEHME CUCTEMbBI KOHCTUTYLIMOHHOIO MO-
HUTOPWHra TPebyeT NO-HOBOMY OLLEHUTbL POJIb MPABOTBOPYECKMX U Npa-
BOMPVIMEHUTENbHbIX OPraHoOB B 3TOM BOMNPOCE, MECTO U POJib Cyaeh-
HOIO KOHCTUTYLMOHHOIO KOHTPOJIS, COBPEMEHHbIE Bbl30Bbl KOHCTUTY-
LUMOHaNM3aLmm 06LECTBEHHbIX OTHOLLEHWNA, MMNepaTuB BHEOPEHUS
[EeNCTBEHHOM CUCTEMbI KOHCTUTYLIMOHHOM OTBETCTBEHHOCTMU.
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OTO Takxe BOMPOChI, KOTOPble MOIyT CTaTb NPeAMETOM OTAeSb-
HOro 1 06CTOATENIbHOrO PACCMOTPEHNS.

G. Harutyunyan

Doctor of Law, Professor, President of the
Constitutional Court of the Republic of Armenia

Role of the Rule of Law Checklist in the system
of constitutional monitoring
/Conceptual approaches/

The Report! on the “Rule of Law Checklist” was adopted at the
106th Plenary Session of the Venice Commission of the Council of
Europe which was held this year on March 11-12. The statement of
the President of the RA Constitutional Court on the concept of con-
stitutional monitoring was presented at the same Session.
Emphasizing the urgency of the topic and its direct concerns with the
new approaches of the issue of the rule of law, has become important
once again to touch upon the given issue at the 107th Plenary Session
and examine possible conceptual approaches to convene a Pan-
European conference on the issue of constitutional monitoring.

In June 2016, within the framework of the 107th Plenary Session
the Scientific Council of the Venice Commission examined the given
issue based on the report of the President of the RA Constitutional
Court on the conceptual approaches to convene a Pan-European
conference. The Scientific Council stressed the importance to con-
vene such a conference and the participation of the experts of the
Commission in the discussions. The statement on the Council’s con-
clusion was presented at the Plenary Session of the Commission.

It is obvious that the raised issue is more than urgent and it has
received overall European appreciation.

1 See, Report CDL-AD(2016)007 of the European Commission “Democracy
through Law”, Strasbourg, 18 March 2016
2 In detail, see G.G. Harutyunyan, “Constitutional monitoring,” Yerevan, 2016.
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Within the framework of this publication, it is important to present
the essence of the issue briefly and make a number of conclusions of
conceptual significance?.

Which are the initial theses on which our conceptual approaches
are based?

1. Many disasters, which the manhood faced in the new millenni-
um, such as terrorism, forced migration of thousands of people,
uncontrollable migration, corruption, extreme social stratification,
social economic instability, concretion of civil, economic and admin-
istrative potential, diverse abuses of human rights, mutilated realiza-
tion of the principle of the rule of law etc are mainly attributed with the
deficit of constitutionalism, are acting as a gap between the axiology
of the Constitution, fundamental principles and norms and reality.

2. In the new millennium it becomes more and more evident that
the immune system of the human society is not sufficiently viable,
and timely revelation, assessment and restoration of constitutional
balance is not guaranteed.

3. Functional and institutional resolutions, which guarantee sus-
tainable and dynamic development of the social society, are dishar-
monic with the new challenges not only in the real life but also at the
constitutional level. This is confirmed not only by the results of
assessment of the rule of law index in more than hundred countries,
but also by the rise and fall of formation of the European Union state.

4. The scientific approaches regarding the solution of the issue
are contradicting, and the elaboration of the unified doctrine is too far
from being satisfactory. The report on the Rule of Law Checklist
adopted at 106th Plenary Session of the Venice Commission may be
considered as crucial, which needs to undergo a long way for imple-
menting it into life.

5. The notions “constitutionalism,” “constitutional culture,” “con-
stitutional diagnosis,” “constitutional monitoring” and other notions of
pivotal essence, their interrelations and interdependence are rather
different and, as a result, the functional and commonly acknowledged
solutions for revelation, assessment and overcoming each violation of
the constitutional balance in the country have not been found yet.

6. Systemic solution of the legal issues often creates grounds for
the intimidations dictated by the political advisability which brings to
further complication of the disease that affects the public organism
when the operative intervention is needed.

7. From the perspective of guaranteeing self-sufficiency of the
Constitution, no equivalent solutions on realization of the potential of
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direct democracy and guaranteeing the constitutional role of civil
society, establishment of the functional institutions of constitutional
liability, ensuring of the dynamic balance of the branches of power,
making the rule of law the cornerstone of public behavior and for a
number of other issues have not been found yet.

We consider the following approaches pivotal for the basic
notions for answering the question “What to do?”

A/ Despite the numerous features of the notion “Constitution”
we do consider pivotal that the Constitution is the public consent on
fundamental principles, values and rules of existence. Firstly it is the
fundamental law of the civil society and must possess equivalent and
functional mechanisms for protection and implementation into life.
The Constitution, as the fundamental law of coexistence, serves as a
warrantee and remedy for ensuring the sustainable and dynamic
development. And this is possible only in the case when, by the power
of the Constitution, the rule of law becomes the grounds for social
behavior of the person, political behavior of political institutions of the
state and the public behavior of authorities.

B/ In the rule of law state the notion “constitutional culture” is
formulated as historically formed, sustainable, enriched by the expe-
rience, believes, imagination, legal perception and legal sense of the
generations and entire manhood, which serves as the pivot of the
public perception for the social society to define and guarantee the
fundamental rules of its democratic and lawful behavior.

The new agenda of the sustainable development initiated by the
international society will never come to life if in the international and
national relations the necessary and sufficient level of the constitu-
tional culture is ensured based on the principles of constitutionaliza-
tion of the social life, justice and rule of human rights. On September
2015, the United Nations General Assembly unanimously adopted 17
Sustainable Development Goals and 169 targets (the 2030 Agenda),
the implementation of which tends to create such a world where, in
particular, democracy, rule of law and good governance shall
become the most important prerequisites for such development.

The obligation of State shall be to “Promote the rule of law at the
national and international levels and ensure equal access to justice
for all.” And this demands relevant level of constitutional culture.

C/ The notion “Constitutionality” is defined as an ability to lead
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the constitutional life in real life. By the public consent
“Constitutionality” is defined as the presence of the fundamental
rules of democratic and lawful behaviour, its existence as a living real-
ity in the social life, in the civil behaviour of each individual in the
process of implementation of state power established by the public
consent. More precisely, “constitutionalism” is a systemic and
knowledgeable value in the public life. It is a general legal prin-
ciple of characteristics of social behaviour of the society. That is why
the task is not the simple implementation of the Constitution but for-
mation of such a social system, where the Constitution is implement-
ed by each cell of that system as a term of its existence.

In our opinion, existence of constitutionalism first of all is of axio-
logical nature and is linked to realities of the constitutional culture.
Constitutionalism is not a mere the evidence of the written constitution
but also characteristics of manifestation of constitutional culture, con-
stitutional order and meaningful existence of its essential elements in
the real life. Constitutionalism, as well as the law, is an objective social
reality, evidence of the level of civilised coexistence of the social soci-
ety, which is the guarantee of sustainable and dynamic development
of the society3. Constitutionalism is the characteristic of the
essence of mutually agreed existence of the social society, the
evidence of its meaningful existence in time, indicator of the
level of maturity of social relations and their legal regulation.
Constitutionalism is the ultimate goal of the civilised coexistence
which the society must constantly be anxious to achieve.

D/ The notion “constitutional diagnosis” constitutes the tools
and entire procedure of assessment of constitutionalism in the soci-
ety, revealing of concordance of the public relations with the
constitutionally envisaged values, principles and norms.
Constitutional diagnosis is necessary first of all for revealing

3 See G. Harutyunyan, Constitutionalism as a fundamental principle of right in the
rule of law state // Constitutional justice, 2012, N 1. — P. 5-16. N. Bondar, The
concept of judicial constitutionalism: methodology of research in light of the
practice of constitutional justice. See also page 29.

4 Our approaches on the object of constitutional diagnosis have found wide
reflection in the professional literature. In particular, professor N.S. Bondar
writes, “as Professor G.G. Harutyunyan mentions in one of his speeches, the
constitutional diagnosis of the socio-economic and political processes shall
start just from the system of constitutionality” /see. boHngap H.C.
KOHCTUTYUMOHHaA MOAEPHN3ALNSA POCCUIACKON rOCYAapCTBEHHOCTU: B CBETE
NPaKTUKN KOHCTUTYLUMOHHOrO npasocyausi. M., 2014- C.14/.
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the real condition, tendencies of development and various dis-
tortions of constitutionalism in reality.

The objects of the constitutional diagnosis are: the public
life, constitutionally prescribed condition of functional balance, and,
in particular, activity of the bodies of state power.4

The subjects of the constitutional diagnosis are: people as
the carrier and source of power, organs of the state administration and
local executive power, all institutions of civil society, each individual.

Especially during the period of public changes or in the terms of
unsustainable constitutional balance, the main tasks of constitu-
tional diagnosis are, in particular:

- revealing the violated constitutional balance;

- assessment of the character and the form of revealing the vio-
lation on the basis of multi-factual assessment of situation;

- revealing of the causes of these violations and raising the
means for the restoration of the violated constitutional bal-
ance;

Constitutional diagnosis must be based on the following

main principles:

- revealing of any violation of the constitutional balance in the
regime of non-stop actions;

- assessment of the character of the violations;

- raising the remedies and means of restoration of the constitu-
tionalism;

- guaranteeing non-admission of the new violations during the
restoration of the functional balance.

For conducting successive constitutional diagnosis, it is neces-
sary to choose such a system of indicators which would diversely
and fully characterize the constitutionality of the examined public
relations.

E/ “Constitutional monitoring” is a remedy and possibility to
guarantee overcoming the deficit of constitutionalism, ensuring sta-
bility and dynamic development on the basis of constitutional diag-
nosis of the constitutional balance in dynamics. Constitutional moni-
toring proposes:

- non-stop constitutional diagnosis for revealing the possible
distortions of the constitutionalism,

- as a result of contrastive analysis and assessment of the out-
come, presence of the functional and instrumental systems of
restoring the violated constitutional balance,
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- ensuring the feedback between the constitutional decisions

and development of constitutional practice,

- presence of efficient systems of constitutional liability.

For conducting constitutional monitoring, it is important to clarify

the approaches especially on three issues:

First, what methods and set of tools are required for conducting
systemic constitutional diagnosis?

Second, what role and significance may the Rule of Law Checklist
(adopted by the Venice Commission) have while conducting consti-
tutional monitoring?

Third, what may the legal system of constitutional monitoring be
in the aspect of functional and instrumental solutions?

We consider it as a good idea to refer to the first question; directly
and independently hence, the second and third questions would be
accented in this publication.

In our opinion, the answer to the second question should be
looked for both at the methodological and methodical levels.

In the methodological aspect, based on the perception of rule of law
as a common and fundamental principle of democracy, on its char-
acteristics and revealing of its essence in the international legal docu-
ments, comprehensive assessment of the peculiarities of realization,
comparative analysis of its specification by a number of authors, for the
first time the Rule of Law Checklist in the systemic integrity represents the
multi-layer manifestations of the principle of the rule of law in the rule of
law state. Initial conclusions are made, according to which, in particular,

- the principle of the rule of law must be applied at all levels of
public power /Point 17/,

- despite diverse interpretations, united perceptions of elements
of the rule of law are present. There are six of them:

- legality,

- legal certainty,

- prohibition of arbitrariness,

- access to justice before independent and impartial courts,

- respect for human rights,

- non-discrimination and equality before the law /Point 18/,

- 2012 Declaration of the United Nations signifies that the “Rule
of law applies to all States equally and to the international orga-
nizations” /Point 22/,

- the checklist is mainly directed at assessing legal safeguards
/Point 25/,

- full achievement of the rule of law remains an on-going task,
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even in the well-established democracies /Point 29/,

- the rule of law would just be an empty shell without guarantee-
ing, ensuring and protecting human rights /Point 31/,

- the rule of law is linked to the entire legal system and all mani-
festations of restriction of power and protection of human rights
by law /Points 33-37/,

- the rule of law can only flourish in a country whose inhabitants
feel collectively responsible for the implementation of the con-
cept, making it an integral part of their own legal, political and
social culture /Point 43/.

All the mentioned conclusions are of pivotal importance from the
perspective of implementation of the raised conceptual approaches.

In the methodological aspect, the provision stated by the Venice
Commission is pivotal, according to which the Rule of Law Checklist
is an innovative and efficient remedy for guaranteeing the rule of law
in this or that country for assessing in accordance with the united
method, taking into account the certain peculiarities of legal system
of the certain country (Points 20, 25 and 34). Simultaneously, for
realization of practical steps for assessment of the rule of law, the
approaches stipulated in Points 43-120 of the Checklist, which have
methodological significance, are of guideline significance.

In our opinion, the conclusion is unambiguous: the Rule of Law
Checklist adopted by the Venice Commission opens qualitatively a
new page for a full, systemized and precise vision of realization of the
principle of the rule of law in practice, multi-factual analysis as well as
for effective and optimal management of the process of legal devel-
opments. It provides systemized and fully-fledged tools both for
qualitative and quantity assessment of the state of rule of law.

Moreover, we are deeply convinced that such a multi-layer disclo-
sure of the status of the rule of law would also create the full vision of
the real status of constitutionality and the level of constitutional cul-
ture in the country. Therefore, for exercising constitutional monitor-
ing, the Rule of Law Checklist becomes exceptionally pivotal both in
the aspect of methodological approaches and methodic guidelines.

Constitutional monitoring should not be fragmentary and dis-
crete, but it should be conducted in accordance with the princi-
ples of continuity and clear periodicity, as well as by the means of
assessment of the condition of the rule of law revealing each violation
of the constitutional balance, each distortion from the constitutional
axiology and constitutional principles, each distortion of the constitu-
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tionalism.

What must the legal system of constitutional monitoring be in the
aspect of functional and instrumental solutions?

The Rule of Law Checklist approved by the Venice Commission
states that such informative sources may serve as grounds for the
assessment of the rule of law for the European countries. If a stand-
alone and one time study is made in annual context, then a single
approach is needed, and if the monitoring is permanent and continu-
ous, then the approach should be completely different.

The essence of the constitutional monitoring is that continu-
ous and systemized revelation of the real condition of constitu-
tionalism shall be applied in social life. A certain function typical
for the immune system of each organism should be performed.
The entire social organism should be involved in the process of
dynamic maintenance of functional constitutional balance, revealing
and assessing each violation of that balance and its restoration by
equivalent lawful interference. The Rule of Law Checklist is an exclu-
sive means and opportunity for performing necessary constitu-
tional monitoring, which follows from such a function, and this is the
necessary and initial phase of constitutional monitoring.

How should the constitutional monitoring be organized and per-
formed?

We consider that in functional aspect all constitutional institutions
of the state and the civil society should play essential role in the con-
stitutional monitoring.

Today this task is partially resolved by the constitutional control.
However, our researches allow concluding that in the constitutional
control system the component of judicial constitutional control is
mainly efficient. All other elements are not manifested by the logics of
systemic integrity, and in their functional role and systemic integrity
they do not comply with the requirements of the new challenges of
overcoming distortions of constitutionalism and accumulation of
negative social energy. Therefore, better approaches and solutions
are needed.

The doctrine we propose is first of all focused on the resolution of
two issues:

First, guaranteeing and ensuring self-sufficiency and dynamic
emotional development of the Constitution,

Second, creating necessary functional and institutional guaran-
tees for the timely revealing, assessing and overcoming the distor-
tions of constitutionalism.
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Each of them may become certain topics for serious discussion.
In the first issue, we touched upon the concept of the latest reforms
of the Constitution of the Republic of Armenia and we do think that
the presented approaches may cause great interest for every
country.

In the framework of this publication, | would like to make a brief
reflection to the second issue.

Our pivotal approach is that in the structural system of constitu-
tional monitoring all constitutional subjects shall play relevant role,
i.e. the human being, institutions of civil society, all bodies of public
power. They shall act in the systemic integrity, with complementary
functions excluding the circumstance of non-reacting on any viola-
tion of the constitutional balance. In the aspect of the latter the role of
each member of the society and institution of the civil society is
exclusive, implementation of which should have necessary constitu-
tional guarantees. For this uninterrupted activity of the nervous sys-
tem of the social system is ensured and guaranteed.

The head of the state has a special significance in the system of
public power. In the international constitutional practice, as arule, the
president acts as political guarantee for ensuring the rule of
Constitution. Thus, it is necessary to provide efficient constitutional-
legal contents for the constitutional provisions, such as: “The
President of the Republic shall ensure due respect for the
Constitution” (see the Constitution of France, (Article 5), Poland
(Point 2 of Article 126), Armenia (Article 123), “President shall be the
guarantor of Constitution” (see Constitution of the Russian
Federation (Part 2 of Article 80); “The President guarantees ... the
proper functioning of the democratic institutions...” (Portugal, Article
123), “President shall ensure the regular operation of Constitutional
bodies” (Slovakia, Part 1 of Article 101) etc.

Preservation of the Constitution is merely formal in all the cases
when no consistent constitutional monitoring is conducted by the
institute of President.

It should be emphasized that the establishment of the
system of constitutional monitoring demands to assess
anew the role of the rule-making and law-enforcement
bodies, role and place of the judicial constitutional review,
contemporary challenges of constitutionalization of the
public relations, imperative of establishment of efficient
system of constitutional liability.

These questions must become a subject of certain and
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